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PREFACE 


Reproductive politics affects the lives of almost all of us. Rather 
than constituting private matters involving individual choices, 
nearly all aspects of sexuality and reproduction are matters of 
bitter public contention. In 2010 the fate of the entire federal 
health care reform project—passing legislation to ensure care 
for up to 51 million uninsured Americans—hinged on exclud- 
ing abortion coverage. In 2011, state legislatures considered 
almost 1100 bills restricting or ending long-established repro- 
ductive services and passed a number of them. Meanwhile 
in the United States, according to the Guttmacher Institute, 
one out of every two women of childbearing age has expe- 
rienced at least one unintended pregnancy, and low-income 
women are four times more likely to have this experience than 
middle-class women.’ Sexually transmitted infections, some 
of which can lead to infertility, have been called a “hidden 
epidemic” affecting all of our communities, while funding for 
reproductive health services is uniquely threatened. 

I was twenty-six when the Roe v. Wade decision legalized 
abortion in 1973, and like others of my generation assumed 
that it had settled the matter. Perhaps because I was relatively 
young then, perhaps because the political culture was less 
divided and divisive, perhaps because the claims of the wom- 
en’s rights movement seemed so persuasive, I didn’t doubt that 
Roe v. Wade had established a new order, one that would change 
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women’s lives forever. The backlash against the civil rights 
movement was in plain sight in the early 1970s, for example, in 
the fight against affirmative action, the closing down of Great 
Society programs, and the growing political attacks on poor 
mothers who received welfare benefits. Yet many women’s 
rights activists and others did not foresee the long decades 
of backlash against women’s new sexual and reproductive 
freedoms that lay ahead. Nor did many white, middle-class 
proponents of these freedoms—in which I include myself— 
understand at the time what would be involved to ensure 
reproductive freedom for women across race and class lines. 
The forty years since Roe v. Wade have been an unending tuto- 
rial on the subject of reproductive politics. 

In the 1970s, the Supreme Court’s legalization of contra- 
ception for unmarried persons, along with its legalization 
of abortion, seemed to limit “reproductive politics” to mean 
pregnancy and childbearing. Soon, however, followed a num- 
ber of revelations that expanded the parameters of this ter- 
rain. It was learned, for example, that for a period of years 
a number of physicians routinely sterilized poor women— 
often women of color—without their knowledge and their 
“informed consent.” Producers of birth control pills were 
pressured to provide full information about the drug’s range 
of potential side effects. “Informed consent” was and still 
remains at the center of reproductive politics, particularly 
as state legislatures debate what a woman must be told or to 
what images she should be exposed before being permitted 
an abortion. 

Debates about public funding of reproductive health ser- 
vices, which began almost immediately after Roe v. Wade, have 
vastly expanded the range of “reproductive politics.” These 
include disputes about the role of religion in civic life; about 
methods used to protest abortion; about what constitutes 
the family and its “values”; about the environment and what 
impact reproductive capacity and outcomes have upon it; and 
about the potential and dangers of science and technology. 
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In short, “reproductive politics” does not submit to simple 
mapping. No one can predict how current struggles over 
various aspects of it will be resolved—or even if they ever 
will. But in order to debate the issues productively, we need 
to know what they are and their full implications as they 
now stand. Reproductive Politics: What Everyone Needs to Know 
will step into this moment and attempt to bring the reader 
up to date. 

As a historian, I believe it is critical to begin with a consid- 
eration of the past. For example, why was abortion legal for 
nearly a century in many states and not criminalized in all 
states until the second half of the nineteenth century? Why was 
Susan B. Anthony, one of the founders of the women’s move- 
ment in the United States, opposed to abortion? In what ways 
do the legacies of slavery bear on the issue? And how were the 
lives of immigrants to America influenced by reproductive 
politics? Posing these questions reveals how deeply many of 
the issues we confront today are embedded in American his- 
tory and invites us to consider how these issues have changed 
over time. 

Throughout American history, laws, policies, and court 
decisions have given various governmental authorities power 
over aspects of female fertility and its consequences. These 
authorities have treated the reproductive capacities of differ- 
ent groups of women differently, in ways that have substan- 
tially shaped American society. Laws governing the fertility 
of enslaved Africans, for example, were crucial in facilitating 
the origins and maintenance of the slavery system. Laws and 
policies regulating aspects of female fertility have provided 
mechanisms for achieving immigration, eugenic, welfare, and 
adoption goals as well as supporting or hindering women’s 
aspirations for first-class citizenship. 

Many Americans have believed that the Supreme Court rul- 
ings that fully legalized contraception and largely legalized 
abortion resolved these issues in favor of women’s “choice”— 
and have accepted these rulings. Other Americans have 
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worked against these decisions for four decades and more. 
Legislators across the country debate, enact, or reject laws 
regarding the status and rights of the fetus; whether a preg- 
nant woman who has used a controlled substance requires 
criminal prosecution or medical treatment; whether the state 
should limit, deny, or provide assistance to poor women who 
become mothers. Debates continue regarding whether “emer- 
gency contraception” amounts to abortion; whether state 
legislatures can mandate that an abortion-seeking woman 
obtain an ultrasound and a prescribed course of education 
before she is allowed the procedure; whether the new health 
insurance exchanges should include or exclude specific 
reproductive services; whether all babies born in the United 
States are US citizens; whether gay, lesbian, queer, and trans- 
gendered persons have the same rights to parenthood, vari- 
ously achieved, as heterosexual persons; and whether the 
relationship between rules governing “gestational carriers” 
(surrogate mothers) and their clients are public business or 
private matters. Indeed, all kinds of questions about “choice” 
and about who gets to be a legitimate mother in the United 
States, who does not, and who decides—the stuff of repro- 
ductive politics—continue to resist resolution and to shape 
national politics. 

With this book, I am aiming to equip the reader with mate- 
rial for evaluating these core debates, politics, and media 
coverage. Given the large number of topics that now clearly 
fall within the purview of reproductive politics, the process 
of gathering sources for this volume has been challenging. 
For the historical sections, I have relied on my own primary 
research, conducted over a period of twenty-five years, as 
well as on the books of my colleagues. To formulate and 
answer questions dealing with contemporary matters, I have 
relied on the research of sociologists, political scientists, and 
philosophers, and have turned to scholars of religion, the 
Constitution, immigration, science and technology, and other 
subjects. I have also drawn on recent studies—of such subjects 
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as contemporary contraceptive use, and the age and distribu- 
tion of abortion providers across the country—prepared by 
leading research centers. Materials from law-and-policy insti- 
tutes have helped me track the current status of various legis- 
lative initiatives and legal actions. 

I have been publishing essays, books, and edited volumes 
on various aspects of reproductive politics for a number of 
years. While my focus has principally been on the immedi- 
ate post-World War II period, I have written about eighteenth- 
and nineteenth-century reproductive politics as well as on 
current debates. I am also a curator, organizing exhibitions, 
some of which involve the subjects of my books. These shows 
have traveled to scores of college and universities, where, I am 
pleased to say they have stimulated courses, symposia, and 
campus discussions. 

I have always been committed to looking at the ways that 
laws and policies governing reproduction in the United States 
have valued the reproductive capacity of women differently, 
based on their race, class, ethnicity, and sexual orientation. As 
a historian I am especially interested in how these valuations 
have changed over time. For example, in the 1850s, owners of 
enslaved African women, eager to increase their human prop- 
erty, encouraged and even forced women to have as many 
children as possible. One hundred years later, state and fed- 
eral public policies aimed to constrain the reproduction of 
African American women to reduce welfare payments, they 
argued, and to ameliorate urban problems. Laws and policies 
have changed over time regarding the value and the conse- 
quences of white women’s reproduction, too. For example, in 
the mid-twentieth century, many unmarried white women 
who had “illegitimate” babies were expelled from school and 
pressed to put their babies up for adoption. Today, nearly 
one-third of white babies are born to unmarried women, 
almost all of whom raise these children. High schools, col- 
leges, and even some employers accommodate single moth- 
ers who, along with their children, generally no longer suffer 
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social stigmas. Throughout this volume, I return often to the 
subject of demographically driven reproductive privileges 
and punishments in the United States, a complicated arena to 
this day, but one that helps us, by its contrasts, to understand 
the distinctions and contradictions that reproductive politics 
embodies. 
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1 
OVERVIEW 


What do we mean by reproductive politics? 


Beginning in the mid-1960s, women’s rights advocates 
known as “Second Wave feminists” (a name inspired by 
nineteenth-century “First Wave” feminists who focused on 
winning the right to vote and other reforms) coined the term 
“reproductive politics” to describe their involvement in issues 
related to contraception, abortion, sterilization, adoption, and 
sexuality as well as other related subjects. The term has been 
useful because it captures the way politics lies at the center 
of these issues. For example, who has the power to make the 
decision about keeping or ending a pregnancy: the pregnant 
woman, a physician, or a member of Congress? Who has the 
power to define a legitimate mother, that is, a woman who has 
the right to raise her own child: a city welfare official, an adop- 
tion agency and its client, a judge, or the mother herself? 

In the early 1970s, a number of court decisions, culminat- 
ing in Roe v. Wade in 1973, granted women new rights, includ- 
ing the right to make decisions about their reproductive 
lives. Perhaps most controversially, these rights hinged upon 
a previously unknown or untried legal concept, the “right 
to privacy,” roughly based on the “liberty” guarantee of the 
Fourteenth Amendment of the Constitution. Following these 
decisions, opponents and proponents of these new rights have 
used whatever means they can to enforce or erode them—from 
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legislative to legal to populist, or taking their cause to the 
streets. Whatever the reaction to these new rights, the deci- 
sions have led to ongoing debate over whether women’s repro- 
ductive capacities were public or private matters. 


Are sex and reproduction private or public matters? 


Many believe that a woman’s decision to get pregnant, or 
not, and to have a baby, or not, remains a private matter, an 
orientation reflected in the commonly used term “choice.” We 
may assess some choices as good ones, others as bad, but in 
the end, a majority of Americans currently believe that such 
choices belong to those most directly affected. 

Others believe that reproductive capacities are public 
concerns and therefore subject to legislation. A number of 
recent laws and policies have had profound impacts on pri- 
vate reproductive decisions. For example, Congress’s deci- 
sion to deny federal funding for abortions and reproductive 
counseling services—the 1976 Hyde Amendment—has been 
perceived as mandating “forced motherhood” for those who 
don’t have enough money to pay for private services. Together 
with regulations governing contemporary welfare provisions 
for low-income families, these policies reflect a belief that 
childbearing, and even sex itself, is not, or not simply, a private 
matter. 

The public versus private debate has played out in a num- 
ber of areas, such as in federal, state, and corporate policies 
governing issues like family leave, health insurance, and day 
care, which have constrained or expanded individual choice. 
Decisions about reproduction, including decisions about 
whether to get pregnant or not, to stay pregnant or not, to 
be the mother of the child one gives birth to or not—these 
are all shaped by laws and policies. “Personal” or otherwise, 
these decisions are shaped, too, by the various degrees of 
value that society assigns to the childbearing woman and her 
offspring, depending on such variables as race, class, marital, 
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and citizenship status. These variables have varied over time. 
The impact of public policies and societal attitudes on the 
reproductive decisions of women may be a particularly diffi- 
cult insight to bring into focus, in part because of the way that 
personal choice has become the dominant way of characteriz- 
ing pregnancy and motherhood in recent times. 


2 
HISTORICAL QUESTIONS 


When and why was abortion criminalized in the United States? 


Since reproduction is a biological process, it is often perceived 
as timeless. But this process takes place within social contexts 
that shape and reshape its meaning, as ideas about sexuality, 
gender, race, class, and maternity change over time. 

To begin with, for many decades after nationhood, abor- 
tion was legal in the various states and territories. A woman 
could legitimately ask a physician or a midwife to end her 
pregnancy, or “restore” her menstrual period, especially 
before “quickening,” that is, before she felt fetal movement, 
an event only the woman could verify. Connecticut, with 
a large Catholic population, was the first state to criminal- 
ize abortion, in 1821. In 1857 the newly organized American 
Medical Association launched a campaign to make abortion 
at any stage of pregnancy a crime, and by 1910 every state 
had anti-abortion laws except Kentucky, where the courts 
declared abortion illegal. Arguments in favor of criminaliza- 
tion included the need to protect women from using poison- 
ous abortifacients and from practitioners without medical 
credentials. Advocates of criminalization also stressed soci- 
ety’s obligation to halt the declining birthrate among white 
Americans. And many stressed the need to protect the sanc- 
tity of motherhood and the chastity of white women; abor- 
tion, after all, supported the separation of sexual intercourse 
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from reproduction. For many physicians and others, all of 
these concerns were generally more trenchant in the nine- 
teenth century than the issue of fetal life. In any case, abor- 
tion was rarely prosecuted in states that had criminalized the 
procedure, especially before quickening. 

Contrary to popular assumptions, no evidence exists for 
high rates of morbidity and mortality following abortion in 
the illegal era except in cases of self-induced abortion, a dan- 
gerous strategy typically used by the poorest women. In most 
localities, law enforcement officials generally did not arrest 
abortion practitioners unless they were accused of causing a 
death or unless pressed into action as part of an anti-crime 
crackdown. Illegal abortion remained very common across 
the criminal era, especially as ever-larger numbers of women 
entered the workforce and contraception was neither legal 
nor available. Some experts estimated that as many as 1 to 2 
million abortions a year were performed in the United States 
in the decades before legalization. Today the number is about 
1.2 million abortions per year.’ 


How did urbanization and “moral reform” movements in the 
nineteenth century shape reproductive politics? 


During the same period that abortion was criminalized, 
largely during the urbanizing, post-Civil War decades, many 
young women lived and worked without the protection of 
their families and with newfound freedoms. In cities, physi- 
cians, midwives, pharmacists, and others made contraception 
and abortion available. In this context, moral crusaders organ- 
ized to stamp out sexual license, often relying on religious 
justification and, at the same time, advocating that each state 
regulate sexual and family matters. 

In 1873, a leading New York moral reformer named Anthony 
Comstock convinced Congress to pass a law placing the 
United States Post Office in charge of finding and censoring 
all “obscene” material—which came to include information 


6 REPRODUCTIVE POLITICS 


about contraception and abortion—passing through the 
mail. Ironically, the law turned the mail service, previously 
a symbol of democracy (because it facilitated the free flow of 
ideas and information) into a vehicle for corruption and a site 
of surveillance. To protect the social fabric, Congress called on 
the Post Office to reaffirm its role as a filter. As a result, the 
system of dissemination of information and materials moved 
underground. Women who had the means continued to buy 
books and devices illegally. Those without money had little 
choice. In 1885, the cost of a diaphragm, for example, equaled a 
week’s wages for a domestic servant or a factory worker. 


What impacts did immigration have on reproductive law and 
politics in the nineteenth and twentieth centuries? 


This young domestic or factory worker was likely to be an 
immigrant in 1885, in a nation with the most demographically 
complex population in history. As immigration burgeoned at 
the end of the nineteenth century, Congress passed new laws 
governing immigration and naturalization, including legisla- 
tion determining who would be allowed in, and once here, who 
could procreate with whom, and in the end who could become 
a US citizen. (Anti-miscegenation laws already outlawed pro- 
creation, cohabitation, and marriage between men and women 
of different races and provided severe punishment for viola- 
tions.) For example, when Chinese men were encouraged to 
immigrate to build the transcontinental railroad, Chinese 
women were not allowed to join them, a policy that constituted 
an official effort to constrain the birth of Chinese or ethnically 
mixed American citizens. When the Chinese Exclusion Act of 
1882 became law, less than 4 percent of the Chinese population 
in the United States was female; nearly sixty years later in 1940, 
the percentage had risen only to 30 percent? 

In 1924, the US Congress passed the Immigration Act (also 
known as the National Origins Act) in an effort to screen 
out “inferiors” and, as stated by the influential report of the 
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Sub-Committee on Selective Immigration of the Eugenics 
Committee of the United States of America, “furnish us the 
best material for American citizenship and for the future 
upbuilding of the American race.” The act severely restricted 
the entry of Italians and other southern and eastern Europeans, 
reflecting which groups were deemed to reproduce worthy 
and valuable citizens and which were not. During the Great 
Depression, Mexican industrial and agricultural workers, long 
recruited to work in Midwest steel mills and the coal and crop 
fields of Michigan, California, and Texas, were now tagged as 
responsible for the Depression because Mexican women had 
“too many” children and the men took jobs from American 
workers. Mexicans were sent back to Mexico (“repatriated”) 
in massive numbers, including many who had been born in 
the United States. Early twenty-first-century politics of immi- 
gration, especially debates about whether the American-born 
children of undocumented immigrants should continue to 
qualify as citizens under the Fourteenth Amendment, reflects 
along history of debate about which racial, ethnic, and national 
groups should be allowed to produce and reproduce American 
citizens. This history also reflects centuries-old conflict about 
the “complexion” of America. 


What were anti-miscegenation and eugenic laws? 


Like immigration laws, US anti-miscegenation laws, prohib- 
iting sexual relations between individuals of different races, 
and eugenic laws, designed to regulate sex and reproduction 
to ensure a “high quality” population, focused on certain 
groups as targets of public intervention for the “public good.” 
For the century after emancipation, anti-miscegenation laws 
were enforced by whites in the American South who feared 
that mixed-race children exemplified the indeterminacy of 
“race,” including the meaning of “white.” Section 4189 of the 
Alabama Code, for example, read, “If any white person and any 
negro, or the descendant of any negro to the third generation 
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inclusive...intermarry or live in adultery or fornicate with 
each other each of them must on conviction, be imprisoned in 
the penitentiary or sentenced to hard labor for the county for 
not less than two nor more than seven years.” These laws were 
meant to keep the races separate and to protect the established 
meaning of “whiteness” in order to maintain the dominant 
system of racial control. 

In the early decades of the twentieth century, eugenicists 
such as Madison Grant and Lothrop Stoddard became broadly 
influential, focusing on the project of reducing reproduction of 
those deemed “unfit.” In essence, many eugenicists were inter- 
ested in curbing the demographically and politically complex 
America that would emerge if reproduction proceeded without 
regulation. The field of eugenics generally defined the “unfit” 
as nonwhites, mixed-race persons, immigrants, and poor and 
working-class whites, as well as people with handicaps and 
criminal records. A pseudo-science that became popular dur- 
ing a period of heightened racism and nativism, eugenics justi- 
fied targeting millions of women of childbearing age. In 1927, 
leading proponents Paul Popenoe and Roswell Johnson claimed 
that based on intelligence test results (a newly invented instru- 
ment at the time), as many as 10 million Americans (out of a 
total population of 120 million) were unfit for reproduction. 
At the same time, eugenicists argued that economically secure 
white women produced better babies, future adult citizens fit 
for sustaining a democratic nation. 

In 1907, Indiana became the first state to pass a eugenic 
sterilization law; by the mid-1920s, twenty-three states had 
followed suit, and by 1940, nearly 40,000 eugenically motivated 
sterilizations had been performed.‘ Eventually, a number of 
these state laws were overturned, but not before the Supreme 
Court upheld the constitutionality of state sterilization laws 
and specifically approved the sterilization of one young, poor, 
physically healthy white woman, Carrie Buck, who became a 
national symbol of both the eugenics campaign against unfit 
reproduction and the nation’s interest in racial betterment. 
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Carrie, the daughter of an indigent prostitute who the city 
authorities confined to an institution for the “feebleminded,” 
was sent to live with the family of a policeman. As a teenager, 
Carrie, a good student, told her foster family that she had been 
raped and was pregnant. Her guardian immediately had the 
girl declared feebleminded and sent her to the same institution 
that housed her mother. After Carrie gave birth, the authori- 
ties declared that “the rules of heredity” dictated that Carrie 
should be sterilized. Justice Oliver Wendell Holmes issued 
one of the court’s most infamous decisions when in 1927 he 
wrote for the majority in Buck v. Bell, “It is better for all the 
world, if instead of waiting to execute degenerate off-spring 
for crime, or to let them starve for their imbecility, society can 
prevent those who are manifestly unfit from continuing their 
kind.... Three generations of imbeciles is enough.” 


What access did women have in the past to voluntary sterilization? 


Sterilization was not always a matter of coercion in the past. 
Women who wanted to end their childbearing and who had 
enough money to have a private physician might ask to be 
sterilized. In the first half of the twentieth century, a physician 
would generally agree to perform the procedure only if the 
woman met criteria recommended by the American College of 
Obstetricians and Gynecologists: the woman’s age was multi- 
plied by the number of children she had. If the result was 120 
or higher and if two doctors and a psychiatrist also approved, 
the woman could be sterilized These criteria remained in place 
until 1970 when Second Wave feminists successfully pressed 
for women’s right to decide these matters for themselves. 


What do we know about women’s reproductive decisions in 
the face of legal and medical constraints? 


Clearly, until the last third of the twentieth century, most 
women had little control over their bodies or their fertility. At 
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the beginning of the nineteenth century, the average number 
of children born to white women, was 7.07; as the population 
urbanized, more and more women attempted, via homemade 
and commercial preparations or abortion services, to limit 
their fertility, despite the growing number of states that crimi- 
nalized these practices. By 1850, the white birthrate was 5.42 
and the black birthrate was 7.90. At the end of the nineteenth 
century, the white rate had fallen to 3.87 and the black rate 
to 6.56. These figures are remarkable as, during this period of 
reproductive decline, contraception and abortion were gener- 
ally illegal, inaccessible, or both. Women who attempted to 
control their fertility were in danger of being exposed and 
possibly punished by law enforcement. Millions took that 
dangerous step, which variously mixed desperation and resis- 
tance. Conversely, many poor women resisted cultural control 
over their sexual and reproductive lives by having babies. 
Sometimes these women suffered punishment as well, such as 
being sent to correctional facilities for “wanton and wayward” 
females, having their babies taken away from them, being 
denied public assistance, expelled from public housing, and 
sterilized against their wishes. 


What was the process of legalizing contraception? 


Contraception was gradually legalized during the Great 
Depression, when economic devastation required limiting 
reproduction. In the first decades of the twentieth century, 
crucial efforts supporting legalization were made by activist 
women, many of whom were feminist socialists, and by 
Margaret Sanger, the founder of the American Birth Control 
League in 1921—an organization that evolved over several 
decades and was renamed Planned Parenthood in 1942— 
and Mary Ware Dennett, co-founder of the National Birth 
Control League in 1915. Several early court decisions were 
key to legalization of contraception, including Young Rubber 
Corporation v. C.I. Lee & Co., Inc. (1930) and United States v. One 
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Package of Japanese Pessaries (1936) which together lifted federal 
bans on birth control and allowed many more women with 
private doctors to purchase contraceptive materials. In 1937, 
the American Medical Association cautiously endorsed birth 
control, but the Roosevelt administration would not touch 
the issue, fearful of being associated with the subject of sex 
and also unwilling to displease the Catholic Church. By 1940, 
with so many women in the labor force, over 70 percent of 
Americans approved of public health clinics dispensing con- 
traceptives, and most states and cities no longer engaged in 
anti-contraceptive prosecutions.’ 

Five years after the birth control pill was marketed in 
1960, the Supreme Court's ruling in Griswold v. Connecticut, 
citing a constitutionally protected “privacy right,” struck 
down that state’s Comstock Law, the last extant, against 
dispensing contraceptive information and materials to mar- 
ried couples. In 1972, the Court's Baird v. Eisenstadt decision 
validated the dispensation of contraceptives to unmarried 
couples. 


How did “genocide” and sterilization abuse become matters of 
concern for women of color and their allies? 


These Supreme Court decisions were handed down in the con- 
text of the emergence of a political culture favoring “reproduc- 
tive choice” but also in the context of an emerging anti-welfare 
movement in the United States in which politicians and pol- 
icy makers focused on strategies for reducing the childbear- 
ing of poor women. Tactics included state-mandated use and 
promotion of birth control and sterilization, policy targets 
that, together with other developments—including revela- 
tions about the infamous “Tuskeegee experiments,” which left 
African American men with syphilis untreated as a way of 
studying the ravages of the disease—stoked the suspicions of 
many African Americans who came to believe that birth con- 
trol campaigns amounted to “genocide.” 
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Indeed, in the 1960s and 1970s, many women began to 
respond collectively to laws and policies governing their fer- 
tility, creating and joining with such organizations as Planned 
Parenthood, the National Welfare Rights Organization, the 
Committee to End Sterilization Abuse (CESA), the Committee 
for Abortion Rights and against Sterilization Abuse (CARASA), 
and many others. Women of color organizations often pulled 
strands from civil rights, welfare rights, and abortion rights 
movements to claim rights to reproductive dignity, including 
the right to motherhood, to reproductive health care, and to 
control over one’s own fertility. 

Coerced sterilization became a central focus of this work. 
While sterilization had become the most common form of con- 
traception for American women by the 1970s, poor women, 
and particularly African American, Puerto Rican, and Mexican 
American women, often found themselves targeted by for- 
mal and informal public policies and widespread attitudes 
among hospital personnel supporting coerced post-delivery 
sterilization. Sometimes doctors and nurses obtained “permis- 
sion” for the operation while the woman was in labor. After 
Roe v. Wade, the federal government paid for the sterilizations 
(100,000 to 150,000 a year) of poor women but not for their abor- 
tions. Welfare officials told many poor women that only if 
they were sterilized could they keep their welfare benefits, and 
doctor-led sterilization campaigns emerged in major cities such 
as Los Angeles before the Department of Health, Education 
and Welfare issued guidelines in 1973 to prevent sterilization 
abuse’ In 1974, federal district court judge Gerhart Gesell tight- 
ened the rules mandating that “federally assisted family plan- 
ning sterilizations are permissible only with the voluntary, 
knowing, and uncoerced consent of individuals competent 
to give such consent.” Gesell also stipulated that the rules be 
written clearly and that a woman's decision to be sterilized or 
not would have no impact on her eligibility for welfare. 

Even after these guidelines were issued, government stud- 
ies found that, for example, the Indian Health Service and 
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other providers of reproductive health services for indigent 
women of color were not adhering to the rules. Doctors in 
these facilities typically argued that they were providing the 
most effective birth control for poor women and reducing 
the welfare burden at the same time, a two-pronged argu- 
ment that denied reproductive rights to poor women in the 
1970s, even as these rights were defined and legally granted 
to other women. 


What were hospital abortion boards? 


Before the legalization of abortion, many women with private 
doctors appeared before “abortion boards,” instituted in hospi- 
tals in the 1930s and 1940s and still functioning in many places 
into the 1960s. These boards were created for the purpose of 
hearing requests from women, often accompanied by their phy- 
sicians, who petitioned a panel of psychiatrists, obstetricians, 
and other medical specialists for permission to terminate a preg- 
nancy. Hospitals created standards for consent, and according to 
hospital reports, many institutions aimed to give permission to 
very few women, sometimes only if termination was accompa- 
nied by sterilization. In the 1950s and 1960s, a number of phy- 
sicians whose essays about the work of these boards appeared 
in the American Journal of Obstetrics and Gynecology and other 
professional publications rarely addressed the issues of fetal life. 
Most typically, they wrote about the responsibility board mem- 
bers faced to protect and preserve the links between sexuality, 
femininity, marriage, and maternity. Most women who appeared 
before an abortion board were middle class and white, and they 
came with a statement of support from their personal physician. 
Still, many petitioners described the process of appearing before 
the board as having been frightening and humiliating, though 
in retrospect, one can observe that these venues did allow some 
women—for the first time—an opportunity, albeit constrained, 
to speak for themselves—before strangers and authorities— 
about their need and desire to make reproductive decisions. 


14 REPRODUCTIVE POLITICS 


What factors stimulated the push to legalize abortion? 


As the women’s rights movement established its agenda in the 
1960s, many women began to organize and to speak publicly 
about reproductive rights, including abortion rights. At the 
same time, a rubella epidemic between 1962 and 1965 put 
many pregnant women at risk of giving birth to damaged 
babies; and a pregnant Arizona television personality, Sherri 
Finkbine, defied American legal and cultural constraints by 
traveling to Sweden, a country with more liberal access, in 
August 1962 to obtain an abortion after her doctor determined 
that she had inadvertently taken a medication containing 
Thalidomide, known to cause fetal damage. 

These high-profile events had an effect on millions of 
working mothers, single women, women carrying damaged 
fetuses, emerging feminists, and others. In this era of vibrant 
rights claims, some feminist organizations typically associ- 
ated abortion rights with individual autonomy, while oth- 
ers saw reproductive rights as protection against a history of 
reproductive exploitation and punishment, and focused on 
the right to be a mother as well as the right and the resources 
to access contraception and abortion. 

Support for legal abortion was not limited to feminist orga- 
nizations; it also came from groups opposing “overpopulation,” 
proliferating welfare rolls, and government control of intimate 
matters. In the late 1960s, legislatures in Colorado, California, 
North Carolina, New York, Hawaii, and Washington reformed 
their states’ abortion statutes. By 1971 over half of Americans 
favored legalization.’ It was gradually becoming clear that out- 
lawing abortion had failed. Illegal abortions were occurring in 
huge numbers nationwide, sometimes via organized groups 
such as the feminist Jane Collective in Chicago, which arranged 
hundreds of abortions a year.’ All of these factors pushed med- 
ical, legal, and major political authorities to support formal 
legalization. Roe v. Wade (1973), the Supreme Court decision 
that invalidated all state laws outlawing abortion, was in part a 
pragmatic response to this entire complex of developments. 
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How many abortions were performed in the criminal era? 


No one will ever know how many illegal abortions were per- 
formed in the pre-Roe era as almost all occurred in secret. Yet 
public health experts, law enforcement officials, physicians, 
and others who tracked abortion during the decades before 
and after Roe estimated that the number of legal abortions was 
close to the number of illegal procedures performed before 
Roe. Indeed, as far back as 1871, the New York Times reported 
that there were two hundred full-time abortionists in New 
York City. In 1890 doctors estimated that 2 million abortions 
were performed in the United States each year, and in 1921, a 
Stanford University study, using more reliable statistics than 
had formerly been available, found that one of every 1.7 to 23 
pregnancies ended in abortion, and that about half of these 
were illegal. Other studies showed similarly high rates." This 
is asurprising fact to many Americans who have believed that 
girls and women began to get abortions only in 1973, after the 
legalization of pregnancy termination. Equally surprising is 
the high rate of safe abortions in the late criminal era, when 
maternal mortality was more than five times more likely to 
result from childbirth than abortion.“ 


When did the anti-abortion movement emerge? 


Despite the very large number of abortions that doctors and 
others performed every year in the pre-Roe era—many performed 
by easy-to-find illegal practitioners working in recognized loca- 
tions—there was no organized anti-abortion movement in the 
United States until after 1973. In reaction to Roe, a growing num- 
ber of people, identifying a pervasive “values crisis,” called for 
laws and policies to restrain what they saw as an excess of equal- 
ity. In their view, women were grabbing social power from men 
and challenging social stability in part by claiming reproductive 
rights, especially the right to have an abortion. Many who felt 
threatened by this crisis of values turned to religion for comfort 
and for answers, and as a vehicle for organizing resistance. 
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Immediately after Roe v. Wade, the National Conference 
of Catholic Bishops created the Pro-Life Legal Affairs 
Committee to work for the election of anti-abortion candi- 
dates, who were increasingly Republicans, and to work on 
a “pro-life” constitutional amendment.’ The other center of 
religious and political work against legal abortion was the 
National Right to Life Committee, founded in 1974. In addi- 
tion, by this time, fetal imaging was a routine practice. Being 
able to “see” and ascribe personhood to the fetus stimulated 
anti-abortion activism. After Roe v. Wade, state legislatures 
began to pass laws blocking public funding and mandating 
the consent of a third party (a husband, parent, or judge) for 
abortion. By 1977 most public and private hospitals did not 
permit abortions, which were now largely performed in free- 
standing clinics.” 


What role did violence play in anti-abortion activism? 


The anti-abortion movement quickly turned violent; the first 
clinic targeted by arsonists was in St. Paul, Minnesota, in 1977. 
Between 1977 and 1988, abortion providers reported 42 arson 
attacks, 37 attempted bomb and arson attacks, 216 bomb 
threats, 65 death threats, 162 incidents of hate mail, and 220 
incidents of vandalism. The 1990s saw increased harassment 
of women and violence against health care providers, includ- 
ing the murders of physicians and other clinic personnel.“ 
In 1997, an anti-abortion terrorist created “The Nuremberg 
Files,” a website displaying names and pictures of abor- 
tion doctors along with personal information such as home 
addresses. The names of physicians who had already been 
murdered were crossed out. Abortion providers, describing 
the constant fear that the site caused them and their families, 
sued the creator of the website, Neal Horsley. A jury found 
the site “a true threat to kill,” a decision that was later over- 
turned by an appeals court. 
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How have US presidents dealt with the subject of abortion? 


For two decades following Roe v. Wade, US presidents were 
either silent about the issue or actively opposed legaliza- 
tion. The Roe v. Wade decision was handed down during 
Richard Nixon's second term; however, Nixon made no pub- 
lic statements on this or other matters relating to abortion. 
Nor did President Gerald Ford. President Jimmy Carter was 
anti-abortion. President Ronald Reagan opposed abortion 
while in office and each year addressed the pro-life rally in 
Washington by telephone. President George H.W. Bush was 
anti-abortion. President Bill Clinton, who came to office twenty 
years after the legalization of abortion, was the first president 
to support abortion rights. He lifted the “gag rule” (a law pro- 
hibiting physicians and other employees of abortion-providing 
facilities from educating or counseling women about abortion) 
as soon as he took office and supported the Freedom of Access 
to Clinic Entrances (FACE) Act that prohibited the use of force, 
threats, or physical obstruction to interfere with a person try- 
ing to enter or leave an abortion clinic. Notably, during the 
Clinton administration, perpetrators of violence against clin- 
ics and personnel were most active and virulent. 

Adhering to the prescriptions of contemporary party 
politics, George W. Bush was anti-abortion, reinstating the 
Reagan-era Mexico City policy also called the “global gag 
rule,” targeting “partial-birth” abortion, and promoting adop- 
tion and abstinence, among other “pro-life” policies. Barack 
Obama rescinded the “global gag rule” and has generally sup- 
ported reproductive rights. 
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FEMINISM AND 
REPRODUCTIVE POLITICS 


Why is feminism so important to reproductive politics, and 
vice versa, in the United States? 


Over the course of American history, questions about female 
fertility have typically been dealt with in ways that eclipsed 
the interests of women, individually and as members of var- 
ious groups. Debates about who should have the power to 
manage women’s reproductive capacities have often been 
linked to debates involving larger issues—social, cultural, and 
economic, across the spectrum. Among slave-owners in the 
antebellum South, for example, reproduction was primarily 
an economic issue—owners desired to increase their holdings 
in human property—as well as a concern about maintain- 
ing traditional definitions of race and chastity. In the 1970s, 
reproduction was tied in to the white backlash against the 
gains of the civil rights movement and to issues about social 
provision and urban poverty. Reproductive rights have been 
associated with the desire of white people to maintain dem- 
ographic superiority and the demand of environmentalists to 
slow or halt population growth. To resolve each of these social 
and political problems, various organizations and individuals 
have proposed, enacted, and enforced rules governing wom- 
ens sexuality and their reproductive capacities. Historically, 
as we've seen, women themselves were generally excluded 
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from these rule-making processes. If anything, they were seen 
as the problem. When social problems persisted, women were 
immediately cited as the cause—for example, if large urban 
populations remained poor, politicians and others tended 
to look past such issues as low wages, scarce and expensive 
housing, inadequate day care, and lack of medical insurance 
and instead blamed women who made the “wrong” reproduc- 
tive decisions, whether that meant having too few babies, too 
many, or something else. 

Beginning in the mid-nineteenth century and continuing 
until the present day, feminists—those who claim that women 
have equal status with men—have worked to focus matters 
regarding reproductive rights, politics, and policy on the 
interests of women. 

So-called First Wave feminists (c. 1848-1920) developed the 
concept of “voluntary motherhood,” which, in part, asserted 
that a wife must have control over her sexual life and repro- 
ductive capacity. This early claim was the preamble to a num- 
ber of other ideas and activities, supporting the position that 
women’s health, safety, dignity, and access to full citizen- 
ship depended on their ability to control their own bodies 
and fertility. The content of the claim has changed over time; 
today most Second and Third Wave feminists, unlike First 
Wave feminists, support women’s access to contraception and 
abortion. Over time, feminist activists have focused public 
discussion, law, and policy on the ways in which women’s 
core interests depend on living in a society that grants them 
the right to manage their own bodies. 


Why did Susan B. Anthony oppose abortion? 


In the middle of the nineteenth century, as the country was 
rapidly urbanizing, abortion became more prevalent. Scores 
of full-time abortionists practiced in New York City, and 
medical and law enforcement authorities at the time esti- 
mated that a high percentage of pregnancies there and indeed 
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nationwide ended in abortion. This development (as well 
as women’s increasing use of contraception, particularly in 
the cities) deeply disturbed the first generation of feminists, 
women who met at Seneca Falls in 1848 and in a stirring 
Declaration of Sentiments proclaimed women’s equality with 
men. Individually and as a group, they opposed the separa- 
tion of sex and pregnancy and advocated “voluntary mother- 
hood,” a status that included education, the right to vote, and 
sexual control, that is, the right to say no to a husband’s sexual 
demands. 

However, they also disapproved of condoms, invented in 
the 1840s, believing that they would increase the opportu- 
nities for men to have sex outside of marriage. They disap- 
proved of female contraceptives, too, the use of which, they 
believed, diminished women’s claims to “moral motherhood.” 
Contraception and abortion, argued these First Wave femi- 
nists, dangerously associated women with sexual pleasure, 
undermining the only dependable bases of a white woman’s 
claim to social and familial respect—her physical purity and 
her moral authority. 


Following the First Wave generation, how did feminist 
ideas about contraception develop? 


In the mid-nineteenth century, First Wave white feminists 
declared that a woman’s only dignified contraceptive strategy 
was exercising her ability to say no. In subsequent decades, 
a number of culture-changing developments doomed the 
Comstock Laws, which prevented dispensing contraceptive 
information and materials. 

Again, urbanization was a key factor. The 1920 census 
showed that for the first time, more Americans lived in cit- 
ies than in the countryside, a dramatic marker in a long pro- 
cess that took young women away from their families and 
into anonymous urban living and work settings. Between 
1900 and 1940, female labor force participation rose 6 percent 
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per decade. These wage-earning young women, rural trans- 
plants and immigrants, often completely unprotected by fam- 
ily, found themselves sexually vulnerable and facing a new 
degree of latitude regarding sexual decision making; they 
needed a means for controlling the consequences. The Great 
Depression of the 1930s further deepened all women’s needs 
both to control their fertility and to earn money. World War 
II brought unprecedented numbers of women permanently 
into the workplace. By the 1950s, one-third of all women with 
children ages six to seventeen worked for pay. For African 
American women, the rate was higher than 50 percent. 

Birth control advocates (including socialist feminists, 
notably Emma Goldman; a few outspoken physicians; and 
leaders Mary Ware Dennett and Margaret Sanger) recognized 
in the early twentieth century that women were desperate to 
control their fertility. They saw that women were educating 
themselves about their reproductive choices, through both 
reliable and unreliable means. As we’ve seen, women with 
resources could sometimes depend on the secret help of pri- 
vate physicians. Hundreds of thousands of women became 
willing to break the law to avoid having another baby. Indeed, 
while the Comstock Laws were largely in effect, between 1880 
and 1940, white women’s birthrate declined by more than half, 
and the rate of decline for African American women was even 
more dramatic. 

Though both Dennett and Sanger argued that “birth con- 
trol,” a term Sanger is usually credited with introducing in 
1915, was a woman's right, they also variously linked contra- 
ception to eugenics. Reflecting common attitudes of the time, 
they asserted that fewer, “better” babies would improve “the 
race.” In the first several decades of the twentieth century, 
both leaders pursued their work within a cultural context that 
continued to place special value on white “moral motherhood,” 
a status that required “respectable” women to distance them- 
selves from explicit sexuality and from the separation of sex 
and reproduction. Consequently, many “respectable” women 


22 REPRODUCTIVE POLITICS 


were afraid to engage in public discussion and public support 
for contraception. Ultimately, neither Dennett nor Sanger 
surmounted the persistent strain of racism that depended 
on establishing white women’s purity by sexualizing women 
of color in contrast. Throughout the pre-World War II era, 
Sanger counted on the support of academics such as sociolo- 
gist Edward A. Ross, geographer Ellsworth Huntington, and 
economist Thomas Nixon Carver; all were eugenicists. 

In addition, an increasingly professionalized medical com- 
munity began to seek control over all matters pertaining to 
pregnancy and childbearing; many physicians were not recep- 
tive to women-led or feminist efforts in this domain, from 
midwifery to lay efforts to disseminate birth control informa- 
tion. By the 1940s, Sanger’s organization, now called Planned 
Parenthood Federation of America, to accentuate the impor- 
tance of “planning” to achieve a strong nation and responsible 
individuals, began to cite economic self-sufficiency as a crite- 
rion for parenthood. Such emphasis on economic status served 
to heighten the sense that only well-off white women were 
entitled to regulate their bodies and reproductive decisions. 

Despite these challenges, the work of Dennett, Sanger, 
and other feminists helped change attitudes surrounding 
contraception. During the Depression, responding to this 
feminist activism and to women’s determination to control 
their fertility, a number of religious organizations, as well as 
the American Medical Association, reversed positions and 
endorsed the use of contraception. Greater numbers of med- 
ical schools began to train students in contraceptive practices. 
In a 1944 study of 3,381 physicians, Dr. Alan Guttmacher, pro- 
fessor of obstetrics at Johns Hopkins University, found that 
among physicians who had graduated from medical school in 
1935 and later, 73 percent received training in contraception 
compared with only 10 percent of those who graduated before 
1920.' These developments facilitated Sanger’s fund-raising 
efforts to establish clinics for meeting the reproductive needs 
of poor women, including poor women of color. Labor unions, 
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also imbued with a concept of “women’s rights,” became sites 
of information about contraception, as did clinics and other 
services organized by African American women’s clubs com- 
mitted to protecting the young women in their communities, 
to “advancing the race,” and to making a claim for women’s 
basic needs and the importance of reproductive planning to 
women’s lives. 


What was the reaction to the pill? 


The birth control pill championed by Sanger and others was 
introduced to the US market in 1960. The pill is often linked to 
the “sexual revolution,” a cultural development whose mean- 
ings sociologists, journalists, and historians are still debating. 
Most have described the sexual revolution as marking an era 
when sexuality was no longer considered primarily a vehicle 
for procreation. Rather, they argue, for both males and females, 
sexuality became a means of achieving individual satisfac- 
tion and self-expression. Scholars have debated many aspects 
of the sexual revolution, including when and where it started, 
whether the behavior ascribed to it amounted to a revolution, 
and whether it is possible to capture a general meaning of 
new sexual expressions without paying attention to its vari- 
ous impacts on different demographic groups. It is important 
to add that the sexual revolution—whatever it means—was 
happening during the civil rights movement. Some proponents 
and opponents of racial equality put reproductive politics at 
the center of their agendas. In the 1970s, some women of color 
such as Angela Davis argued that the mainstream women’s 
movement was largely directed by whites who did not under- 
stand or address the concerns of black and Hispanic women. 
Subsequently the National Black Feminist Organization, the 
Combahee River Collective, the Committee to End Sterilization 
Abuse, the National Welfare Rights Organization, and the 
Committee for Abortion Rights and against Sterilization Abuse 
focused directly on reproductive issues. These organizations 
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focused variously on promoting women’s needs to control their 
fertility and not be victims of new and existing contraceptive 
methods. In particular, they opposed laws and policies that 
made contraception a duty rather than a choice, such as in the 
mandated use of contraception in exchange for favorable judi- 
cial or public-assistance decisions. These groups opposed the 
Hyde Amendment, which prohibited the expenditure of federal 
funds to pay for Medicaid funded abortion. They also opposed 
involuntary sterilization of poor women, a practice that contin- 
ued in clinic and hospital settings for some years after women 
supposedly achieved reproductive freedom with Roe v. Wade. 
In the 1960s and 1970s, some Black Nationalist men claimed 
that welfare departments and other public agencies encour- 
aged (or coerced) women of color to use birth control, includ- 
ing the pill, as a form of genocide. The Nation of Islam and 
the Black Panthers, for example, asserted that contraception 
amounted to population control and that white authori- 
ties could deploy legal abortion to promote genocidal goals. 
Responding to the argument, some activist women turned the 
genocide debates into a forum for defining feminist, women- 
of-color reproductive politics and articulating the claim that 
reproductive rights include the right to be a mother. 


How did feminist activists support reproductive rights 
in the 1960s and 1970s? 


In the years around Roe v. Wade, the organized reproductive 
rights movement was dominated by the National Organization 
for Women, the National Abortions Rights Action League, 
Planned Parenthood, and other groups led mostly by white 
women, with mostly white members. The movement largely 
focused on laws and policies that would allow women to 
gain control over their sexuality and fertility as a strategy for 
achieving full citizenship; most often this meant concentrat- 
ing on matters involving contraception and abortion. As we 
will see, the subsequent course of reproductive rights activism 
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has had to deal with the fact that the early movement was 
racially divided and that white women and women of color 
often defined the core issues differently. 

Before Roe v. Wade, the women’s liberation movement used 
public “speak-outs,” public hearings, and lawsuits as forms of 
public education, demonstrating women’s determination in 
these forums and claiming their right to manage their fertil- 
ity through abortion, when necessary. These forums also gave 
them an opportunity to draw on their own experiences to chal- 
lenge the law and religious dicta. The willingness of women 
to speak in public before large audiences about such difficult 
and intimate issues was a sign of real change. Feminists spoke 
about and modeled the right of any female to tell her physician 
that she needed a prescription for birth control pills, becom- 
ing pioneers of patient-directed medical care. Near the end of 
the criminal era, feminists in Chicago, for example, organized 
highly successful, secret abortion counseling and referral net- 
works and safe abortion services. These served as a model for 
groups in other parts of the country. 

Before and after Roe v. Wade, reproductive rights organi- 
zations began to promote women’s rights to safe, accessible 
contraception, using the law to gain rights for married and 
unmarried women, and to hold drug companies accountable 
for the safety of their products. These efforts were essential to 
the emergence of what has been called the “women’s health 
movement.” Barbara Seaman’s book, The Doctor’s Case against 
the Pill, first published in 1969 and Our Bodies, Ourselves, pub- 
lished by the Boston Women’s Health Collective in 1971, were 
foundational texts for this movement. They helped establish 
an agenda, one that demanded public hearings on the safety 
of the pill, won product insert rules to ensure consumer edu- 
cation, applied informed consent rules to sterilization proce- 
dures, stimulated the establishment of legal centers to support 
reproductive rights, and turned many girls and women into 
feminists and women’s health advocates. 


4 
THE LEGAL CONTEXT 


Why are reproductive issues governed variously by 
state laws, federal laws, and court decisions? 


The United States Constitution created a governing system 
known as federalism, under which the states and the national 
government share powers. The Constitution is specific about 
which powers the federal government can exercise, reserv- 
ing the remaining powers for the states. The United States 
Congress has the power to tax, collect, and allocate money to 
run the federal government. Therefore, among its other duties, 
Congress enacts rules and laws about how federal money 
can and cannot be spent. For example, Congress enacted the 
Helms Amendment in 1973 to forbid the use of foreign-aid 
funds to support abortion as a method of family planning. 
Congress can also pass laws that deal with crimes defined by 
the Constitution or those defined and/or punished by federal 
statutes. Thus, Congress has passed laws that protect abortion 
clinics against violations that constitute federal crimes. 

State governments, meanwhile, deal with most criminal 
matters and matters having to do with family law, includ- 
ing marriage, divorce, adoption, child custody and support, 
and domestic-relations issues. Historically, before Roe v. Wade, 
all abortion legislation was crafted by state legislatures, and 
today many state legislatures are very actively involved in 
passing laws to severely limit or eliminate legal abortion. 
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A state court may hear a challenge to a state law that 
involves the interpretation of the state constitution, includ- 
ing, for example, a challenge to state laws regulating access 
to contraception or abortion. Federal courts, meanwhile, have 
jurisdiction over cases that involve the Constitution, the laws 
of the United States, and treaties made under the authority 
of the United States. In 2003, Congress passed and President 
George W. Bush signed the first federal law that banned a 
specific abortion procedure, the Partial Birth Abortion Ban 
Act of 2003. The Center for Reproductive Rights immediately 
challenged the bill in federal court and the judge blocked 
the enforcement of the federal law; ultimately the Supreme 
Court upheld the federal law in Gonzales v. Carhart 505 US 
124 (2007). 

The US Supreme Court hears cases brought by par- 
ties who are not satisfied with the decision of a US Circuit 
Court of Appeals. A state supreme court can petition the 
US Supreme Court to hear its appeal. Since 1973, the US 
Supreme Court has decided cases on whether there is a con- 
stitutional basis for determining the legal status of abor- 
tion (Roe v. Wade), the legality of contraception (Griswold v. 
Connecticut), and many other matters concerning reproduc- 
tive experiences of women. But there were earlier cases that 
deeply affected these more famous decisions, such as Skinner 
v. Oklahoma, which was the first Supreme Court decision 
defining a reproductive right. 

In Skinner v. Oklahoma (1942), a white man convicted 
of stealing chickens was sentenced to be sterilized under 
that state’s Habitual Criminal Sterilization Act of 1935. 
Invalidating the punishment, the Supreme Court defined 
sterilization “as an encroachment on basic liberty.” Justice 
William O. Douglas, writing for the majority, began to 
define a concept of reproductive rights, associating the 
right to procreate with “human rights” and with “the right 
to have offspring,” implying that the right to reproduce is a 
basic civil right. 
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What did Roe v. Wade actually say? 


By the late 1960s, a number of social and political developments 
had stimulated support for legalizing abortion. More married 
women than ever before were in the labor force and needed a 
full range of legal resources to prevent unexpected pregnancies 
and childbearing. Feminists and grassroots advocates of legal- 
ization, such as the Clergy Consultation Services on Abortion 
that provided abortion referrals, were building a large move- 
ment associating their goal with other “rights” claims of the era. 
The population control and anti-welfare movements argued that 
legal abortion would reduce social ills. A few state legislatures 
had liberalized abortion statues. And a substantial number of 
women all over the country continued to seek out abortion ser- 
vices wherever they could find them. 

In this context, Sarah Weddington and Linda Coffee, Texas 
lawyers interested in challenging that state’s anti-abortion 
law, filed suit in March 1970, on behalf of the named plaintiff, 
“Jane Roe,” a pseudonym for Norma McCorvey, an unwill- 
ingly pregnant woman, and “all women similarly situated” 
whose constitutional rights were violated by state laws crimi- 
nalizing abortion. The fifth circuit federal court found in favor 
of McCorvey’s claim, writing that “the Texas abortion laws 
must be declared unconstitutional because they deprive sin- 
gle women and married couples of their right, secured by the 
Ninth Amendment, to choose whether to have children.” The 
case was appealed to the Supreme Court, which heard Roe v. 
Wade in December 1971 and issued its 7-2 opinion on January 
22, 1973. Roe v. Wade invalidated all state laws limiting wom- 
en’s access to abortions during the first trimester of pregnancy. 
State laws limiting such access during the second trimester 
were upheld only when the restrictions were for the purpose 
of protecting the health of the pregnant woman. In the major- 
ity were Harry Blackmun, who wrote the opinion, William J. 
Brennan, Chief Justice Warren Burger, William O. Douglas, 
Thurgood Marshall, Lewis Powell, and Potter Stewart. In dis- 
sent were William Rehnquist and Byron White. 
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The Court’s majority based legalization of abortion on four 
constitutional principles: (1) women have a constitutional 
right to reproductive privacy and proposed governmental 
regulation of that right must be subject to “strict scrutiny,” 
the most stringent level of judicial review used by US courts; 
(2) the government must remain neutral regarding a woman’s 
decision of whether to have an abortion; (3) in the period 
before “viability” (the point at which the fetus is sufficiently 
developed to live outside of the woman’s body), the govern- 
ment may restrict abortion only in the interests of protecting 
the woman's health; and (4) after “viability,” the government 
may prohibit abortion, but laws must make exceptions that 
permit abortion when necessary to protect a woman’s health 
or life. Roe v. Wade established a “trimester” concept of preg- 
nancy: during the first third of pregnancy, women have an 
unimpeded right to abortion; during the following two tri- 
mesters, a schedule of increasing restrictions apply, based on 
women’s health and fetal viability. Roe v. Wade associated the 
right to abortion with the privacy right named in Griswold v. 
Connecticut. 


How did Congress respond to the Supreme Court's decision? 


In part, Congress’s response to Roe v. Wade was rooted in 
its ongoing attempts to blunt or overturn some of President 
Johnson's Great Society legislation. After Roe, some members 
of Congress focused on prohibiting Medicaid funding for 
abortion as the most effective available vehicle for curtailing 
access. But in the first years after Roe, most federal courts sty- 
mied these efforts, finding that it would be unconstitutional 
for a state to refuse to pay for a poor woman’s elective abor- 
tion while agreeing to pay for other pregnancy-related medi- 
cal treatment through its Medicaid program. The Bartlett 
Amendment of 1974, an early, unsuccessful congressional effort 
to restrict public funding of abortion, was condemned by the 
Congressional Research Service because, according to various 
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court decisions, it would create illegitimate interference with 
the reproductive freedom that Roe guaranteed. 

But soon, Medicaid funding for abortion did, in fact, become 
the chief battleground for reproductive politics at the fed- 
eral level and also in the states. Liberal Republican senators 
such as Edward Brooke (R-MA), the only African American 
in the Senate, and Jacob Javits (R-NY) led the effort to allow 
low-income women, through Medicaid funding, the same 
access to abortion as other women. Representative Henry 
Hyde (R-IL) spoke for the anti-abortion side when he declared, 
“T certainly would like to prevent, if I could legally, anybody 
having an abortion, a rich woman, a middle-class woman, or 
a poor woman. Unfortunately, the only vehicle available is the 
HEW Medicaid bill.” In 1977, Congress, with a number of new 
anti-abortion legislators in office, passed the Hyde Amendment 
(actually a “rider” attached each year to appropriation bills), 
forbidding the use of federal Medicaid funds for abortion. 

In Harris v. McRae (1980), the Supreme Court upheld the 
constitutionality of the Hyde Amendment, with the court’s 
majority agreeing that the federal government did not create 
a woman’s poverty and therefore was not responsible for alle- 
viating it. Justice Potter Stewart, writing the majority opinion, 
asserted that government did not owe a woman, even one with 
a medical condition incompatible with pregnancy, the funds 
for an abortion, though the government could not otherwise 
stand in the way of this woman’s right to obtain a legal abor- 
tion. Stewart asserted, “although government may not place 
obstacles in the path of a woman's exercise of her freedom of 
choice, it need not remove those not of its own creation: indi- 
gency falls in the latter category.” 

The Hyde Amendment and Harris v. McRae, generally 
recognized as the first anti-abortion victories, had a major 
impact on the ability of some poor women to obtain abortions. 
In the late 1970s, the average cost of an abortion was $280, or 
$42 more than the average welfare check issued to support a 
whole family for a month.’ 
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How have subsequent judicial rulings and legislation altered 
the rights created by Roe v. Wade? 


Over the past several decades, the Supreme Court has reviewed 
many laws passed by state legislatures aiming to narrow or 
even terminate women’s access to abortion. Most often, but 
not always, the Court has affirmed the right of states to enact 
a wide variety of laws governing abortion, for example, by 
establishing special regulations regarding minors’ access to 
abortion services; banning certain medically approved meth- 
ods of performing abortions; and setting definitions regarding 
the beginning of life. As of 2012, the Court’s 1992 affirmation 
of Roe v. Wade still stands. Following are brief descriptions of 
some of the most important Supreme Court cases that have 
reshaped Roe. 

In Bowen v. Kendrick (1988) the Court found that the 
Adolescent Family Life Act could grant federal funds to reli- 
gious organizations that provide counseling services to adoles- 
cents without violating the First Amendment’s establishment 
clause. The Court decided here that even anti-abortion reli- 
gious organizations could be trusted to offer education within 
the context of a public school without furthering “religious 
purposes.” 

In Webster v. Reproductive Health Services (1989) the Court 
upheld the Missouri law stating that “human life begins at 
conception” and placed restrictions on access to abortion. It 
allowed the state to prohibit the use of state funds, facilities, 
and employees if it chose to value childbirth over abortion, 
and it allowed the state to test for fetal viability after twenty 
weeks’ gestation, although not to prohibit second trimester 
abortions. 

The Court ruled 5-4 in Rust v. Sullivan (1991) that since the 
government had not discriminated on the basis of viewpoint 
but had “merely chosen to fund one activity [childbirth] to the 
exclusion of another [abortion], the ‘gag rule’ prohibiting phy- 
sicians and other employees of abortion-providing facilities 
from counseling pregnant women about abortion or engaging 
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in activities that encourage, promote, or advocate abortion as 
a method of family planning” did not violate the free-speech 
rights of doctors, their staffs, or their patients. 

In Planned Parenthood of Southeastern Pennsylvania v. Casey 
(1992), the Court voted to “retain and reaffirm” women’s right 
to abortion. It struck down the state’s law requiring spousal 
notification prior to obtaining an abortion, ruling it prohibited 
by the Fourteenth Amendment’s due process and equal pro- 
tection clauses—because it placed an “undue burden” on mar- 
ried women seeking an abortion. The justices upheld parental 
consent, informed consent, and a twenty-four-hour waiting 
period as constitutionally valid regulations. This decision 
replaced the “strict scrutiny standard” with the “undue bur- 
den” standard for assessing obstacles in the way of a woman 
obtaining an abortion. 

This change was significant because Roe v. Wade had argued 
that any law that placed a restriction on a woman’s right to 
get an abortion before fetal viability would be subjected to 
“strict scrutiny,” the highest level of judicial review that can 
be applied to a statute. As noted, Roe had defined abortion as 
a privacy right and placed it in the category of freedoms guar- 
anteed by the Constitution; therefore, any restriction govern- 
ing access had to be narrowly tailored and necessary to serve a 
compelling state interest. In Planned Parenthood of Southeastern 
Pennsylvania v. Casey, the Supreme Court ruled that laws that 
infringed on a woman's right to an abortion before fetal viabil- 
ity should now be tested by the less rigorous and more subjec- 
tive “undue burden” standard, one that determines whether 
a restriction created a “substantial obstacle” in the way of a 
woman seeking an abortion. The new standard allowed state 
legislatures to enact mandatory waiting periods, “informed 
consent,” parental consent laws, and other restrictions. 

In Stenberg v. Carhart, (2000) the Court ruled that a Nebraska 
statute banning “partial birth” abortion was unconstitutional 
because the statute lacked the necessary exception for pre- 
serving the health of the woman; and because the definition of 
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the targeted procedure was so broad as to prohibit abortions 
in the second trimester, thereby constituting an undue burden 
on women. 

Gonzales v. Carhart (2007) upheld the Partial-Birth Abortion 
Ban Act of 2003, finding that the congressional ban did not 
impose an undue burden on the due process right of women to 
obtain an abortion. The New England Journal of Medicine identi- 
fied the case as a landmark: “This is the first time the Court 
has ever held that physicians can be prohibited from using a 
medical procedure deemed necessary by the physician to ben- 
efit the patient’s health.” 


9 
RELIGION AND REPRODUCTION 


What ideas have structured religious thinking about 
reproductive policy? 


Neither the Old nor the New Testament contains language 
specifically addressing contraception or abortion. Yet 
Judaism and Christianity—as well as other religions—have 
long taken positions on these matters based on interpreta- 
tions of inspired texts. Regarding abortion, some religious 
interpretations have focused on whether the fetus is a full 
human being, and if so, at what stage of fetal development 
“ensoulment” or personhood is established; in other words, 
when does life begin? Two related key questions are, first, 
whether abortion is associated with either murder or with 
religious injunctions against the killing of innocent life—the 
Bible teaches, “Thou shalt not murder” and condemns kill- 
ing the innocent; and second, how to weigh the value of the 
life or the health of the pregnant woman as against the value 
of fetal life. 

Religious institutions also base ideas about abortion on 
questions about ecclesiastical authority; for example, does the 
individual have the latitude to make personal decisions about 
whether to end a pregnancy or does the teaching of the reli- 
gious institution prevail in all cases? Further, do ecclesiasti- 
cal interpretations take precedence over secular law in these 
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matters, even requiring the adherent to be an advocate for reli- 
gious principles in the public square? 


How do various Protestant denominations approach abortion? 


In the United States, Protestant moral reformers were the first 
to mount organized, public opposition to contraception and 
abortion, starting as early as the nineteenth century. Anthony 
Comstock and others worked tirelessly in the 1860s and ’7os 
to rid the country of sexually explicit materials that appeared 
in public places, including circulars and newspaper adver- 
tisements for contraception and abortion. In 1873, the Young 
Men’s Christian Association was successful in convincing 
Congress and state legislatures to criminalize these prac- 
tices. Today some denominational organizations, such as the 
National Association of Evangelicals and the Southern Baptist 
Convention, continue their opposition to all forms of birth con- 
trol, grounding it in the belief that all human life is a sacred 
gift from God. Opinions vary about the rare and dire condi- 
tions (usually associated with a pregnancy-induced threat to 
the woman's life) that may allow abortion. 

A number of Protestant denominations, such as the 
American Baptist Churches, condemn abortion as a means of 
birth control and sex selection but teach that women who can 
approach the matter “prayerfully and conscientiously” might 
obtain abortions. Some denominations, including the Episcopal 
Church, the Evangelical Lutheran Church in America, and the 
United Methodist Church indicate that abortion is permis- 
sible only before “fetal viability” or under special circum- 
stances, including those threatening to the woman's physical 
or mental health or in the case of “fetal abnormalities.” A final 
group of Protestant churches, including Unitarian Universalist 
Association of Congregations and the United Church of Christ, 
supports “a woman's right to choose contraception and abor- 
tion as a legitimate expression of our constitutional rights.” 
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What are the views of the Catholic Church regarding contraception 
and abortion, and how have they changed over time? 


Some Catholic theologians have argued that over time the 
Catholic Church has seen abortion as a greater or lesser sin; 
others have argued that the Church has been consistent for cen- 
turies in asserting that life begins at conception and that abor- 
tion is the killing of innocent life.’ In 1869, Bishop Spaulding of 
Baltimore affirmed the modern Vatican perspective on abor- 
tion, writing, “the murder of an infant before its birth is, in the 
sight of God and His Children, as great a crime as would be 
the killing of a child after birth. ... No mother is allowed, under 
any circumstances, to permit the death of her unborn infant, 
not even for the sake of preserving her own life.” 

In 1968, eight years after the birth control pill was made 
commercially available in the United States, many Catholics 
expected the Pope to moderate the Church’s position against 
all “artificial contraception,” that is, to weaken its opposi- 
tion to the use of any method other than abstinence during 
a woman's fertile period. But instead, in Humanae Vitae, Pope 
Paul VI reaffirmed the Church’s opposition to all forms of 
artificial contraception, sparking unprecedented and wide- 
spread expression of dissent among Catholic scholars and 
others, a response that has been called “the greatest uproar 
against a papal edict in the long history of the Roman Catholic 
Church.” Charles Curran, a prominent professor of moral phi- 
losophy, spearheaded the dissemination of a letter of objection 
signed by over 600 theologians and academics, and American 
bishops issued a pastoral letter in response, “Human Life in 
Our Day,” arguing that dissent within the Church, in this case 
about contraception, can be legitimate. 

Today some Catholic organizations, such as Catholics for 
Choice, continue to dissent against the Church’s stance on 
reproductive rights. Members of these groups define them- 
selves as conscience-driven and part of the “overwhelm- 
ing majority of Catholics in the U.S. [who] support access to 
legal abortion, contraception, and comprehensive sexuality 
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education as well as separation of church and state.” Indeed, 
sexually active heterosexual Catholic women over eighteen 
are as likely (98 percent) to have used some form of contracep- 
tion banned by the Vatican as women in the general popula- 
tion (99 percent). In addition, a Guttmacher Institute study of 
9,500 women showed that Catholic women have abortions at 
the same rate as other women> 


What does Islam teach about reproductive control? 


The Muslim Quran specifically describes four stages of embry- 
onic development, each lasting forty days. At the end of the 
third stage—120 days or three months after conception—the 
Quran teaches that the human spirit enters the body, and the 
fetus is considered “another creation,” or human. The Prophet 
Muhammad and numerous imams have commented exten- 
sively on the Quran’s account, generally affirming traditional 
injunctions against all abortion except to save maternal life. 
In recent years, however, some authorities have initiated new 
jurisprudential directions responsive to the Muslim interest 
in defining “the lesser of two evils” which might involve, for 
example, a ruling that permits abortion of a severely dam- 
aged fetus. Muslim authorities define their “respect for life” as 
discouraging all non-therapeutic abortions, although family 
planning is widely considered compatible with the religion’s 
teachings. 

Shiite authorities generally forbid abortion after implanta- 
tion of a fertilized ovum. Ayatollah Khameneii wrote, “The 
shari'a does not permit the abortion of a fetus...there is no 
difference between a fetus less than or greater than the four 
months gestation with regard to this matter.” The four Sunni 
schools of thought agree that abortion should not occur after 
four months’ gestation except to save the life of the mother; 
there is disagreement among Sunni imams regarding the 
circumstances that permit abortion within the first three 
months. 
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There are fifty-seven members of the Organization of 
Islamic Conference. Most of these forbid abortion except when 
a woman's life is threatened, but twelve members, mostly 
former Soviet Socialist Republics, plus Turkey (which guaran- 
teed the right to reproductive health in its 1982 constitution), 
Tunisia, and Bahrain (a politically and socially conservative 
Muslim state) permit widespread access to abortion. 

A growing number of Muslim countries have begun to 
permit therapeutic abortion in cases of fetal anomaly, includ- 
ing Benin, Burkina Faso, Chad, Guinea, Kuwait, Qatar, and 
Iran. This shift is due to a number of factors, including the 
writings of some leading authorities within both Sunni and 
Shiite traditions allowing this practice under limited circum- 
stances; the problems associated with ever-expanding popula- 
tions; health care costs in the midst of numerous health crises 
and constrained budgets; the number of illegal abortions 
that occur each year; the information provided by diagnostic 
imaging; and the inability of poor families to adequately care 
for babies born with severe anomalies. In 2005, the Parliament 
of Iran passed a law allowing therapeutic abortions when a 
fetus less than four months of age, that is, before the spirit is 
breathed into it, is suffering from profound developmental 
delay or profound deformations or malformations that cause 
extreme suffering or hardship for the mother, including life 
endangerment, or for the fetus. The mother and the father 
must both consent to the procedure.® 


How does Judaism regard abortion and contraception? 


Judaism also has no singular ruling on these matters but 
expects every case to be considered on its own merits and a 
decision made after consultation with a rabbi. Jews today take 
a variety of stances, although most want to turn to their own 
traditions and conscience instead of being governed by civil 
authorities regarding abortion and contraception. Like mem- 
bers of other religious groups, they often base their opinion on 
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the woman’s reason for seeking termination. Many orthodox 
Jews would approve of or even insist upon abortion in cases 
where continuing the pregnancy would put the woman's life 
in danger. According to some, Jewish law is lenient about 
abortion during the first forty days of pregnancy, before the 
fetus has become a full person. Reform Jews tend to believe 
that any decision should be left up to the pregnant woman. 
Reform Judaism strongly supports the use of contraception 
and sex education to prevent unwanted pregnancy. 


What impact have religious teachings had on women’s 
reproductive practices in the United States today? 


Most research has measured attitudes, not behavior, according 
to religious affiliation. But a major recent study of more than 
1,500 women, age twenty-six and younger, who had made a 
decision as to whether to stay pregnant while unmarried 
showed that women who identified themselves as conserva- 
tive Protestants (a term usually associated with fundamental- 
ist denominations) were the least likely to report having had 
an abortion. The study found that, in general, young women 
often had a difficult time reconciling their decision with their 
religious training and beliefs, given other considerations, 
including financial, social, and health. Overall, the study 
found that a young woman’s high school and college grades 
and her parents’ level of education influenced her decision 
more strongly than did her religion. In fact, this first longi- 
tudinal study of these matters suggested that young women 
who had attended private religious schools were more likely 
to have abortions than those from public schools’ Other stud- 
ies have found that among those obtaining abortions, nearly 
one-third report themselves as Catholic. 

In 2011, the Pew Research Center reported that a small 
majority of Catholics (52 percent) say that abortion should be 
legal in all or most cases; 45 percent believe that in almost no 
circumstance should abortion be legal. Evangelical Protestants 
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remain the religious group most opposed to legal abortion, 
with just 34 percent saying abortion should be legal and 
64 percent saying it should be illegal in all or most cases. 


How does the First Amendment’s “establishment clause,” 
guaranteeing religious freedom, affect matters? 


Like Congress, many state legislatures are considering or 
enacting new restrictions on a woman's right to have an abor- 
tion. Those who support these restrictions generally cite reli- 
gious objections to, for example, private health insurance plans 
covering abortion, or their belief that women should be com- 
pelled to view images of “the unborn child” before having an 
abortion. Some legal scholars claim that the new restrictions 
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violate the First Amendment’s “establishment clause,” which 
guarantees the separation of church and state. They argue 
specifically that by imposing such restrictions, the govern- 
ment is allowing one group’s religion primacy over the health 
care and reproductive lives of all women, many of whom have 
different beliefs from those embodied in the restrictions. 
Opponents of this legislation also claim that the abortion 
restrictions discriminate on the basis of gender, since women 
primarily have to deal with the matter of pregnancy termi- 
nation; legislators are not considering analogous restrictions 
on funding for Viagra or surgical procedures that terminate 
male fertility. Finally, some critics have argued that legislative 
restrictions violate other constitutional principles including 
the privacy right at the core of Roe v. Wade, and create demon- 
strable “undue burdens” for women seeking abortions. 


6 


POPULATION ISSUES AND 
REPRODUCTIVE POLITICS 


What is the state of population growth in the United States 
today, and how is it affected by immigration? 


According to the 2010 census, the US population has grown 
97 percent (adding about 27 million people, including about 
13 million immigrants) during the past decade, the slowest 
growth rate since the Great Depression. The birth rate, 13.5 
births for every 1,000 people in 2009, is down from 14.3 in 2007; 
in 1909, the rate was 30. Despite these slower growth rates, the 
United States remains one of the fastest growing industrialized 
countries, accounting for 4.6 percent of the world’s population 
and 33 percent of global consumption. Most environmental- 
ists predict catastrophic depletion of natural resources and 
despoliation of the natural environment if the United States 
doesn't achieve negative population growth and curtail con- 
sumption soon. On the other hand, many economists discuss 
the challenges of an aging workforce, including the dramatic 
spike in Social Security outlays that will not be replenished by 
the contributions of a large enough cohort of younger workers 
if birth rates remain low. Some demographers point out that 
the immigrant population is the only sector reproducing itself 
sufficiently to boost the workforce, protect the future of Social 
Security, and generally create an age-balanced population. 
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In short, debates about whether the United States is facing a 
“population crisis” are ongoing and continue to shape initia- 
tives concerning immigration policy today. 

Just as in the late-nineteenth and early twentieth century, 
immigration currently has a direct effect on reproductive 
politics. Immigration promotes a healthy birthrate, but some 
Americans express strong feelings about according partial or 
full citizenship rights to illegal immigrants. In 2011, nearly one 
in four Americans favored ending birthright citizenship, that 
is, supported changing the Constitution to bar citizenship for 
children born in the United States to undocumented parents.’ 
Polls also show that after years of congressional inaction, and 
especially during times of economic stress, most Americans 
believe that the immigration system is broken. Arizona has 
led other states, passing popular legislation that makes the 
presence and hiring of undocumented persons in the state a 
crime. Concerns have focused on the changes in the makeup 
of the population: in 1970, 6 percent of the US population 
was Hispanic or Asian; today these groups equal 20 percent. 
Demographers predict that by 2050, the non-Hispanic white 
population will have fallen to 50 percent of the total popu- 
lation, with Hispanics and Asians accounting for one-third. 
Even more alarming to some whites is that while the 2010 cen- 
sus showed that the majority of children in the country were 
white in the year of the census, the Census Bureau reported 
that on July 1, 2011, “minorities,” that is, anyone who is not a 
single-race non-Hispanic white, made up 50.4 percent of the 
nation’s population younger than age one, a development that 
occurred sooner than demographers had expected? 

Many Americans oppose immigration because they believe 
that immigrants—and their many children—will take jobs 
from American citizens and depress wages, although eco- 
nomic studies have not conclusively affirmed or denied these 
claims. In addition, while immigrants pay property and sales 
taxes, and an estimated two-thirds of unauthorized immi- 
grants pay Social Security and Medicare taxes—benefits they 
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are generally unable to access in most states—their families 
can access tax-supported services such as K-12 schools and 
emergency medical care, contributing to the widespread per- 
ception that immigrant populations are straining municipal 
and state budgets, a belief based largely on the high birthrates 
of immigrant women. Some Americans tie their opposition 
to immigration specifically to the high Hispanic birthrate, 
even while the most recent information suggests that immi- 
gration from Mexico has plummeted.* Nevertheless, between 
2000 and 2010, the Hispanic birthrate climbed by 14 percent, 
with concentrations in the West and South, while overall the 
US rate declined, especially in the Northeast and Midwest, a 
development that has significant implications for apportion- 
ing congressional representation. 


What is the link between citizenship and reproductive politics? 


The Fourteenth Amendment, passed in the aftermath of the 
Civil War and designed to affirm the citizenship status of 
formerly enslaved persons, conferred the rights of citizenship, 
including the guarantee of equal protection under the law, on 
everyone born in the United States. This is generally referred 
to as “birthright citizenship.” In 1898, the Supreme Court 
reaffirmed the fundamental principle that children born on 
US soil are automatically citizens without regard to their par- 
ents’ status; this principle has been settled law for more than 
a century. 

Some state legislators have proposed requiring states to deny 
standard birth certificates to children born to undocumented 
immigrant parents as part of an effort to eliminate an alleged 
incentive for illegal immigration. Immigrant rights groups say 
that most immigrants come to the United States looking for 
work and to join their families, not to give birth. According 
to rights groups, since a high percentage of immigrants are 
of childbearing age and have children after they immigrate, 
removing birthright citizenship would simply create a larger 
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pool of undocumented, stateless persons without solving the 
immigration problems the country faces. In addition, changes 
to the Constitution must occur via prescribed, nationwide 
processes and cannot be accomplished by singular state 
legislatures. 

Reproductive rights advocates argue that, in part because 
of anti-immigrant and “population crisis” sentiments, the 
reproductive rights of immigrant women are often tram- 
meled, on the one hand, by Medicaid rules that deny coverage 
to low-income women, including coverage for maternity serv- 
ices for those who have been US residents for fewer than five 
years, and on the other hand, by the Hyde Amendment. Also, 
even when reproductive and maternity services are available, 
immigrant women are too often unable to find linguistically 
and culturally compatible providers’ 
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PUBLIC POLICY AND 
REPRODUCTIVE POLITICS 


How do policies such as day-care funding and family leave 
shape women’s reproductive decisions? 


Only about one in five US households has a male wage 
earner and a full-time female “homemaker.” In fact, women 
are the primary earners in 40 percent of American house- 
holds and head 85 percent of single-parent households.’ 
Therefore, access to affordable day care has become a key 
factor in a woman’s decision to reproduce. Unlike most 
industrialized countries, the United States does not have 
a national child-care policy and provides very limited 
subsidized care for young children (or dependent elders). 
In fact, lower-income families typically pay 32 percent of 
their income on day care, making reproduction unafford- 
able for many. 

A recent study of twenty-one countries with “high-income 
economies” found that the United States ranks twentieth in 
providing parental leave, with only twenty-four weeks of 
combined protected job leave for a two-parent family. In addi- 
tion, it is one of only two countries in this group that offers no 
paid parental leave.” 
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How have gender-based wage disparities intersected 
with reproductive politics? 


American women who work full-time average 77 cents for every 
dollar a man earns. The disparity is even steeper when race and 
ethnicity are taken into account; for example, a Latina woman 
earns 52 cents for every dollar earned by a white non-Hispanic 
male. This means that the typical female worker makes about 
$10,000 a year less than the average male worker. Lower wages 
translate into lower unemployment benefits and major loss of 
income in retirement because of scantier savings and smaller 
pensions, thereby sustaining low income over time. Wage dis- 
parities, especially in combination with the lack of family leave 
benefits and child-care services, further compromise the abil- 
ity of women to have children and support a family? 


How have policies regarding drugs influenced reproductive politics? 


Recent research has shown that legal chemical substances— 
alcohol and tobacco—are potentially more harmful to fetuses 
and much more commonly used by pregnant women than 
cocaine and other illegal drugs. Nevertheless, in the context 
of the ongoing “war on drugs’—in a society that provides 
very few treatment centers willing to accept pregnant drug 
users—the criminal justice system, along with family and 
drug courts, brings cases against largely poor, pregnant drug 
users by arguing for “fetal rights.” Consequently, many preg- 
nant women have been detained, prosecuted, and incarcerated 
for harming their fetuses.* Certainly pregnant women should 
avoid exposing their fetuses to all harmful substances. But 
we now have better information about the effects of drugs on 
fetuses than earlier; for example, national longitudinal studies 
show that claims in the 1980s about the impact of maternal 
cocaine use on fetuses were exaggerated and incorrect, and 
yet legislators continue to structure law enforcement work tar- 
geting low-income women who use opiates, but not users of 
other harmful substances of whatever social class 
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Advocates for pregnant women argue that when courts 
focus on protecting the fetus and criminalizing the mother, 
they actually further endanger maternal and fetal health by 
discouraging a pregnant, drug-using woman’s efforts to get 
proper treatment. Courts are in effect demanding that poor, 
addicted, pregnant women must provide their fetuses with 
health care, in the form of anti-drug therapy, even though 
this treatment is not available, and even if it were, these 
women could not afford to pay for it. Moreover, the focus 
on fetuses deflects political and policy attention from social 
crises such as this very lack of affordable medical care and 
the need for more programs to support pregnant and par- 
enting women. 


How does the current national welfare policy affect 
reproductive politics? 


In 1935, during the Great Depression, Title IV of the Social 
Security Act created the Aid to Dependent Children program, 
the country’s first federal effort to provide assistance for poor 
children. With various expansions and adjustments, this pro- 
gram, now known as “welfare,” gave cash assistance to poor 
mothers and their children. ADC (later, Aid to Families with 
Dependent Children, or AFDC) was an entitlement program 
that guaranteed cash benefits to all recipients whose income 
and resources were below state-determined eligibility levels, 
subject to federal guidelines and limits. Between 1935 and 
1995, benefits to poor mothers and their children waxed and 
waned depending on the political status of “anti-poverty” 
initiatives at any given time. Presidents Lyndon Johnson and 
Richard Nixon expanded welfare programs, for example, and 
President Ronald Reagan, in part by highlighting the number 
of African American recipients—in truth, always a minority 
of total recipients—and raising questions about the legitimacy 
of their claims to benefits, laid the political groundwork for 
terminating the AFDC program 
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In the mid-1990s, in an era of intensifying hostility toward 
public provision for the poor, President Bill Clinton famously 
directed Congress to “end welfare as we know it.” Congress 
replaced AFDC with Temporary Assistance to Needy Families 
(TANF), a more restricted and restrictive non-entitlement 
form of support that gave the states enormous latitude to 
decide how to respond to poor families. Underscoring a new 
commitment to motherhood as an economic status, TANF 
guidelines say that no woman can receive benefits for herself 
and her minor children for more than five years during her 
life and that to receive benefits, a woman, including one who 
has recently given birth, must participate in a “work-activity” 
up to forty hours a week, more hours than any other group 
of new mothers works on average. Focusing eligibility on 
moral as well as economic grounds, the federal government, 
through TANF, expects states to develop programs that both 
discourage potential recipients from unmarried pregnancy 
and encourage marriage for recipients. Critics of these policies 
point out that poverty and new worldwide norms, not immo- 
rality, contribute to delayed marriage. Under TANF, states are 
spending less on cash assistance and more on education and 
training, child care, and other work supports to help families 
achieve self-sufficiency. This is a strategy designed for good 
economic times but one that leaves many unemployed heads 
of household without cash assistance during periods of high 
unemployment rates. 


How does policy governing foster care and other child-protective 
services affect reproductive politics? 


The foster care system exists to provide alternate care settings 
for children who are victims of neglect and abuse within their 
current residences. Children of all races are equally likely 
to require foster care, but a significantly higher percentage 
of African American children are placed within this system 
than children of other races and ethnicities. Also, according to 
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recent studies, the foster care option is extremely expensive, 
involving law enforcement, health care, judicial, and foster 
care system responses. Taking a child away from his or her 
family has been shown to trigger short- and long-term direct 
economic effects and emotional consequences for the nearly 
300,000 children entering the system each year and their 
mostly poor parents’ 

Critics argue that while the foster care option can be useful 
and in some cases is necessary, the system is harmed by fed- 
eral funding mandates, which, in the child welfare arena, 
too often require that children be sent into foster care even 
when, with proper services, the original family might be pre- 
served. For example, states can use only about 10 percent of 
federal funds dedicated to child welfare for family services 
and supports to avoid child removal, based on local guide- 
lines. Research shows that if more public funds were devoted 
to family support, family strengthening, and family reunifica- 
tion services, the number of poor families that were broken up 
would diminish as would all categories of costs.’ 

In addition, middle-class parents are far less likely to come 
to the attention of child welfare officials than poor parents, 
even when their parenting behavior is potentially as danger- 
ous or more dangerous to the welfare of the child. Current 
research shows that state child welfare directors report that 
cultural misunderstandings and other bias-driven problems 
encourage staff to remove children from their low-income 
birth parents, raising the issue of common presumptions 
about economic qualifications for parenthood. 
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TEENAGE AND SINGLE 
PREGNANCY IN THE 
UNITED STATES 


How have attitudes about single and teenage pregnancy 
changed since World War II? 


Once again, as with so much of reproductive politics, the ques- 
tion immediately and urgently touches upon race and class. 
Between about 1945 and 1970, with many institutions still 
widely enforcing racial segregation, public policies and social 
service agencies developed racially separate programs for sin- 
gle women who became pregnant. Community authorities 
and parents prescriptively pressed unwed, pregnant, white 
females to leave their communities and spend the second half 
of their pregnancies in all-white maternity homes or else- 
where, give up their babies for adoption, and then return to 
the community, keeping the “illegitimate” episode a secret. 
This period marked the invention of the concept—and the 
functioning—of a national “adoption market,” largely serving 
a white population. 

At the same time, policy makers and others penalized 
unwed mothers of color—for example, by mandating the 
loss of welfare benefits and public housing, incarceration, 


Teenage and Single Pregnancy in the United States 51 


and sterilization. Families of color did not generally favor 
adoption, preferring to acknowledge, keep, and raise their 
babies born “out of wedlock.” Though responses to unwed 
pregnancy varied across races in these decades, most involved 
coercion, loss, and punishment for all groups of women. 

In 2010, rates of teen pregnancy were at historic lows, 
44 percent lower than the peak in 1991, and 64 percent lower 
than the all-time high levels in 1957 during the baby boom, 
when many girls married and had their first babies in their 
teens.’ On the other hand, the rates of unwed childbearing 
are much higher than in the past, with more than 4o percent 
of all babies in the United States born to unmarried moth- 
ers. Demographically, 73 percent of non-Hispanic black 
children, 53 percent of Hispanic children, and 29 percent of 
non-Hispanic white children are born to unmarried women.” 
Many policy makers seem to ascribe this less to race than 
to poverty, arguing that single motherhood causes poverty 
while marriage reduces it3 Others argue that the causes of 
poverty are more complex; that marrying a poor man does 
not typically make a poor woman less poor; and that many 
poor women with few clear life options or opportunities 
are likely to choose motherhood as one of the only available 
routes to adulthood.+ While having a baby outside of mar- 
riage may deepen poverty today, a mother (especially if she 
is not a teenager or black) is generally no longer the target 
of societal shame. The falling away of this stigma has been 
an important factor in dramatically reducing the number of 
babies that white unwed mothers give up for adoption. 

It is worth noting that the increases in US rates of unmar- 
ried pregnancy and motherhood are occurring as part of 
worldwide trends in the same direction. For example, many 
Western European countries have higher rates of unwed 
childbearing than the United States, and all European coun- 
tries show substantial rises in the past thirty years, with 
the Netherlands, Spain, and Ireland having the sharpest 
increases. 
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What rights do teenagers have regarding reproductive health care? 


Following Roe and the association of reproductive rights with 
the right to privacy, states have expanded the rights of minors 
to consent to health care, including the right to obtain con- 
traception. More than half the states, recognizing that many 
teenagers who are sexually active will not seek contraceptive 
services at all if they have to tell their parents first, either have 
no restriction on minors’ access to contraception or have poli- 
cies that define the conditions under which a minor can have 
access. 

A majority of states require parental involvement—notifica- 
tion or consent—when a minor seeks abortion. The Supreme 
Court has ruled that parents may not have absolute veto power 
over a daughter’s decision; still, many states require that one 
parent be involved. Some states allow a medical emergency 
exception and/or a judicial bypass, which allows a minor to 
obtain an abortion without parental involvement if a judge 
approves, or with the involvement of a parent-substitute, such 
as a grandparent. 


How are children born to teenage mothers and to 
single mothers affected? 


An important, ongoing longitudinal study, “The Fragile 
Families and Child Wellbeing Study,” conducted jointly 
by research groups at Columbia and Princeton universi- 
ties, shows that while half of unmarried parents are in 
“marriage-like” relationships and living with partners at the 
time of their child’s birth, children born to unmarried par- 
ents are still more likely to grow up in poverty and not to 
fare as well as children born to married parents. For exam- 
ple, children living with unmarried mothers are likely to 
develop language skills more slowly and do less well on cog- 
nitive tests. Boys in these families are also likely to display 
more aggressive behavior than boys in families with married 
parents? 
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Most studies do not explicitly compare the target popula- 
tion (children of unmarried parents) with children of divorced 
parents, for example, or with children of low-income married 
parents. But single mothers—including divorced, separated, 
or widowed mothers, as well as those never married—face 
the highest poverty rates (nearly 50 percent). It is difficult to 
distinguish whether this is because poor women have fewer 
opportunities to marry yet still want to become mothers, or 
whether the fact of having a child while unmarried causes 
poverty. We do know that poverty itself leads to problematic 
developmental outcomes for poor children and that being 
poor at birth is a strong predictor of future poverty status. 
Thirty-one percent of white children and 69 percent of black 
children who are poor at birth go on to spend at least half 
their childhoods living in poverty. In addition, children who 
are born into poverty and spend multiple years living in poor 
families have worse adult outcomes than their counterparts 
in higher-income families, such as more difficulty achiev- 
ing employment and marital stability. Finally, the question 
remains, should low-income women refrain from having chil- 
dren or should social policies support a right of all women 
to reproduce, and assist those who for whatever reason need 
economic aid? These questions are particular important now 
as the child poverty rate in the United States has recently hit 
levels not seen since the 1960s.° 
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VALUES DEBATES AND 
REPRODUCTIVE POLITICS 


What is “abstinence only” sex education? 


In the 1980s, with high rates of abortion, pregnancy, and child- 
bearing outside of marriage, sexually transmitted diseases, and 
other evidence of teenagers engaging in sexual intercourse, 
many politicians and religious leaders became more vocal in 
promoting “abstinence only” education as a substitute for sex 
education in schools. Abstinence programs advocate no sex 
before marriage—and, on the whole, also omit any information 
about birth control, safe sex, and sexual orientation. During the 
administration of President George W. Bush, federal funding 
for “abstinence only” education grew rapidly. 

Social scientists have tested the efficacy of “abstinence 
only” education, including a targeted evaluation sponsored 
by the US Department of Health and Human Services in 2007, 
and have found that such programs have actually not delayed 
sexual activity. The average age of “sexual debut” was the 
same for abstinence-until-marriage participants and control 
groups: fourteen years, nine months. Students who take “Vvir- 
ginity pledges” while in the program end up much less likely 
to use contraception when they do become sexually active. 
Not surprisingly, then, as many educators and social scientists 
have pointed out, abstinence programs do not reduce rates 
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of sexually transmitted diseases (STDs). In fact, education 
programs that withhold information about STDs, together 
with a medical care system that often does not test adolescents 
for these diseases, end up harming young people. (States with 
abstinence-only sex education policies have the highest rates 
of STDs among adolescents, and states with no mandates for 
abstinence had the lowest rates of infection among this group.) 
Forty percent of chlamydia cases (an STD that dispropor- 
tionately affects women under twenty-five) result in pelvic 
inflammatory disease (PID) and one in five of the resultant 
cases of PID causes infertility, a condition that disproportion- 
ately affects poor and minority women." 

One recent study showed that inner-city middle school 
students in Philadelphia did delay their “sexual debuts” after 
having participated in an abstinence program, although the 
curriculum in this case did not focus on abstinence until mar- 
riage. Instead, it stressed comprehensive sex education and 
concepts like delaying sexual activity until maturity and pro- 
moted abstinence as a strategy for avoiding teen pregnancy 
and STDs rather than for moral or religious reasons. Similarly, 
in 2012, Mississippi decided to reassess its longtime commit- 
ment to “abstinence only” education when its teen pregnancy 
rate remained the highest in the nation. 

The American Medical Association, American Public 
Health Association, the Society for Adolescent Medicine, 
and other major health organizations have all stated official 
support for comprehensive sex education designed to reduce 
sexually transmitted disease and out-of-wedlock or teenage 
pregnancies. 


When did “life begins at conception” emerge as an important 
idea in reproductive politics? 


Aristotle and St. Augustine both asserted that the human soul 
could not exist within an unformed body, a perspective that 
governed thinking about both the fetus and early abortion for 
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centuries. In 1869, however, Pope Pius IX asserted the Catholic 
Church’s censure of both early term and later abortions, and 
by the end of the nineteenth century, many American physi- 
cians engaged in the campaign to criminalize abortion argued 
that fetal life begins at fertilization. Nevertheless, for decades 
after that, US law associated “fetal personhood” with “viabil- 
ity,” the point at which the fetus could live independently out- 
side the woman’s body. 

In the mid-twentieth century, developments within the field 
of embryology clarified that fetal life predated fetal movement 
and that “viability” was merely one of a number of develop- 
mental stages. By 1960, in a significant legal turnaround, eigh- 
teen states had awarded damages in cases where a fetus had 
been harmed or killed, giving legal weight to the idea that 
fetal life was independent from the pregnant woman's life, 
even before viability. In the context of the Cold War and the 
ascendancy of Freudian-influenced cultural and psychologi- 
cal theories, anumber of American writers associated the con- 
cept of the fetus as a person with key American values such as 
individualism and equality.? Also in this period, and particu- 
larly after Roe v. Wade, other religious groups in addition to 
Catholics, drawing on these medical, legal, and cultural devel- 
opments, began to date “fetal personhood” at conception, not 
viability. When “fetal personhood” emerged as a concept, and 
technology provided fetal imagery, the anti-abortion platform 
increasingly denied a distinction between the “unborn” and 
the “born” and began to define abortion as murder. 


What relationship does the anti-abortion movement claim with 
the nineteenth-century abolitionist movement? 


Some proponents of the anti-abortion movement have claimed 
that their cause and the movement to end slavery are both 
freedom struggles. The fetal person, they argue, is a “slave in 
the womb,” unfree due to unjust laws of a nation that denies the 
humanity of the fetus in the same way that laws justifying the 
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slavery regime denied the full humanity of enslaved Africans. 
Some anti-abortion activists argue that both the beliefs and 
strategies of the nineteenth-century abolitionist movement are 
models for those working to end legal abortion, highlighting 
the religious and church-based aspects of both movements; the 
shared belief in the need to change a sinning culture through 
widespread conversion; and the use of strategic organizing 
around the country to achieve the movements’ ends. 

Additionally, the role of violence has been a point of debate 
within both movements. After the Fugitive Slave Law of 1850 
was passed, many formerly pacifist abolitionists adopted the 
position that violence had a legitimate role in attacking the 
institution of slavery. When abolitionist John Brown, who 
advocated armed insurrection as a tactic for ending slavery, led 
the violent attack on the arsenal at Harpers Ferry in 1859, few 
abolitionists objected. Many accepted Brown’s characterization 
of himself as an “avenging angel of the Lord.” In the years after 
the legalization of abortion, over 1,800 anti-abortion activists 
committed violent attacks against abortion facilities and staff, 
claiming, like Brown, that violence was justified in the fight for 
a righteous cause, in the name of the country’s salvation. 


What is “Feminists for Life” (FFL)? 


Feminists for Life, one of the first national anti-abortion 
organizations, was founded in 1972, soon after individual 
states began to overturn their anti-abortion statutes and the 
year before Roe v. Wade. FFL presents itself as pro-life and 
pro-women, and describes the group’s mission as promoting 
progressive solutions for women and families and as standing 
for justice, nondiscrimination, and nonviolence. The core pur- 
pose of FFL is to oppose legal abortion and to eliminate social 
and economic conditions that press women to end their preg- 
nancies. Every abortion, according to FFL, is a statement that 
American society has failed women, who, as a group, deserve 
better than to have to end a pregnancy. 
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Feminists for Life considers itself a nonpolitical organi- 
zation. Though its anti-abortion position often puts it into 
alignment with conservative groups, its stance for enhanced 
public spending in the interests of mothers and children puts 
the organization at odds with those same groups. Abortion 
rights groups, while sometimes supporting public policies to 
enable poor women to reproduce if they choose to, question 
FFU’ belief that a lack of adequate resources and support 
are the only grounds on which women decide to terminate 
a pregnancy and question whether it is possible to be a 
“feminist” with an agenda about what “all women” must do 
regarding any matter, including their fertility. Additionally, 
FFL places its anti-abortion position within the tradition 
of the sentiments of a great chain of early American femi- 
nists, such as Susan B. Anthony. Critics note, however, that 
Anthony and her contemporaries opposed abortion chiefly 
because they saw it as a practice undermining women’s 
chastity, the preservation of which was one of women’s few 
claims to moral authority—a distinctly nineteenth-century 
perspective. 


How are attitudes and policies regarding gays and lesbians as 
parents evolving in the United States? 


Americans’ attitudes toward both homosexuality and fami- 
lies headed by same-sex or LGBTQI (lesbian, gay, bi-sexual, 
transgender, queer, intersex) persons have been trending posi- 
tive for some years, especially among persons younger than 
thirty-five. Still, recent polls have shown that up to two-thirds 
of Americans do not consider a cohabiting same-sex couple 
raising children to constitute “a family,” and at least half of 
Americans believe that states should not permit gays and lesbi- 
ans to adopt (although Florida is the only state that bans adop- 
tion by same-sex couples). As of 2012, the District of Columbia 
and a growing group of states including Connecticut, New 
York, Iowa, Massachusetts, New Hampshire, Washington, 
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Maryland, Maine, and Vermont, allows same-sex marriage 
though in some of these states, the matter may not be settled. 
Meanwhile, about one-quarter of same-sex couples are 
raising children. Some demographers suggest this involves 
as many as 9 million children in the United States. In recent 
years, courts have come to consider a parent’s sexuality irrele- 
vant in making a child-custody decision, and most recent aca- 
demic studies have found no significant associations between 
sexual orientation and parenting skill or child adjustment? 


What is a “conscience clause”? 


Almost all states allow individual health care providers and 
health care institutions the right to refuse to provide abortion 
services, although fifteen states allow private health care insti- 
tutions alone this right. A small number of states including 
Arizona, Arkansas, Georgia, Idaho, Mississippi, and South 
Dakota allow pharmacists to refuse to provide services related 
to contraception; this provision often focuses on emergency 
contraception—that is, medication administered during a 
short period after unprotected sex. Almost one-third of the 
states allow health care providers to refuse to provide steri- 
lization services. Many state legislatures continue to consider 
bills dealing with these matters, so laws governing provision 
of reproductive health services are continually shifting. 
“Refusal” or “conscience” clauses allow providers to opt 
out of providing pharmaceuticals or services if doing so runs 
against their religious or moral beliefs. Laws permitting the 
opt-out are constitutionally valid because they are designed 
to accommodate the religious beliefs of providers, though the 
laws must include an exception if the woman's life or health 
is at risk. Most states (or boards that regulate pharmacists’ 
professional conduct) require that if a pharmacist refuses 
to dispense contraceptives, he or she must refer the woman 
to another pharmacy. Conscience clauses can create a bur- 
den for women in rural areas with few reproductive health 
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care providers and pharmacies, raising the possibility of an 
impermissible “undue burden.” The courts have also dealt with 
questions about whether conscience clauses can constitute an 
undue hardship for a pharmacist’s employer who might lose 
business because of the employee's refusal to dispense con- 
traceptives. Opponents of conscience clauses also raise issues 
about whether, over time, providers of medical services might 
invoke such clauses to justify their refusal to provide care or 
medications in cases where they judge the illness—for exam- 
ple, a sexually transmitted infection—to have been contracted 
in the process of an activity they deem sinful. 


10 
CONTRACEPTION 


What are the most commonly used forms of contraception 
in the United States? 


Almost all heterosexual, sexually active women have used 
at least one form of contraception; nearly 90 percent of such 
women who do not want to get pregnant use contraception 
today. The pill (28 percent) and sterilization (27 percent) are 
the most commonly used methods of contraception in the 
United States. Women’s decisions about which contraceptive 
method to use are associated in part with their race, class, 
marital status, and age. Women younger than thirty years of 
age and white women favor the pill; women older than thirty, 
women of color, and poor women are more likely to choose 
sterilization. Just under 10 percent of women have sex with 
men who have had vasectomies and just over 16 percent with 
men using condoms. About 5.5 percent of contraception-using 
women use an intrauterine device (IUD); 5.2 percent employ 
the withdrawal method; and 3.2 percent get injections every 
three months (Depo-Provera) to control fertility.’ 


Is “emergency contraception” the same thing as abortion? 


The National Institutes of Health and the American College 
of Obstetricians and Gynecologists affirm that pregnancy 
occurs when a fertilized egg implants in the lining of a 


62 REPRODUCTIVE POLITICS 


womans uterus; implantation begins five to seven days after 
fertilization and takes several days. Emergency contracep- 
tion, also called Plan B, will not work if the woman is already 
pregnant. Emergency contraception either delays or inhib- 
its ovulation, interferes with fertilization by reducing the 
chance that the egg and sperm will meet, or prevents a fertil- 
ized egg from implanting in the uterine lining. All of these 
events antedate pregnancy. As of 2012, women at least seven- 
teen years old can obtain emergency contraception without a 
prescription. 


Why are long-acting contraceptives politically controversial? 


Contraceptives such as Norplant (discontinued in 2002), 
an implant, and Depo-Provera, an injection, which pro- 
vide protection against pregnancy and last three months 
or longer, became controversial in the 1990s soon after they 
were approved by the Federal Drug Administration (FDA). 
Controversy arose when some politicians, policy makers, 
and judges suggested or imposed the use of these drugs as 
a way of reducing welfare expenditures or required minor- 
ity women appearing before the court to take a long-acting 
contraceptive in exchange for judicial leniency. At the same 
time, some clinics and schools in largely poor neighborhoods 
made these forms of birth control, and not others, available 
to young women for free. Opponents of long-acting meth- 
ods charged that some women were pressed into using these 
contraceptives without a physician’s opinion as to whether 
they were medically appropriate in any given case. Critics 
also charged that coercive uses of Depo-Provera and implan- 
tation methods revealed an official, late-twentieth-century 
bias that echoed earlier eugenic-based policies: targeting cer- 
tain females for long-acting contraception supports the idea 
that motherhood in the United States is an economic status 
that should be reserved for financially secure, often white, 
women. 
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Why isn’t there a male hormonal contraceptive? 


Scientists began to conduct studies in this area in the 1950s, 
predicting success in the short term. It soon became clear, 
however, that men who used hormonal-based contraceptives 
would have to deal with unpleasant issues such as dimin- 
ished sexual desire, the need to avoid alcohol, and potential 
health threats. In the 1960s and 1970s, in the context of femi- 
nist claims that men should share responsibility for contra- 
ception, widespread concern about “overpopulation,” and 
the appearance of multiple problems associated with the 
female “pill,” men increasingly used traditional methods 
such as condoms and vasectomies. Among men, enthusiasm 
for male contraceptives remained low as the new hormonal 
preparations proved problematic, variously causing testicles 
to shrink in size, diminished sex drive, impotence, and a male 
version of “hot flashes.” Despite the feminist movement's 
emphasis on expansive concepts of gender roles and respon- 
sibilities, most men still seemed to believe that contraception 
was a women’s job or duty. By the end of the twentieth cen- 
tury, a number of factors were responsible for delaying the 
development of the male hormonal contraceptive, including 
those based in male biology; the difficulty of raising money 
for research and attracting scientists and institutional sup- 
port to this field; and problems with testing. Some experts 
have claimed that simple sexism has been a major factor in 
the delay, citing men’s unwillingness to undergo the rigors 
and risks of using contraceptives that millions of women 
have built into their lives. 


Is breast-feeding an effective contraceptive? 


Medical experts say that breast-feeding is an effective method 
of contraception for the first six months after delivery because 
during continuous breast-feeding the woman’s body produces 
a hormone that inhibits ovulation. This method of contracep- 
tion is effective only if the baby is breast-fed every four hours 
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during the day and every six hours at night, and if the baby 
takes no formula or other nourishment during these months. 


Does the federal government pay for contraceptives and other 
reproduction-related services? 


In 1970, Congress passed the Title X Family Planning program 
as part of the Public Health Service Act. Title X is the only 
federal grant program that provides comprehensive family 
planning and related health services, including access to con- 
traceptive services, supplies, and information. The law indi- 
cates that priority is given to individuals with low incomes. 
By the end of the first decade in the twenty-first century, more 
than 5 million women and men were receiving services under 
Title X each year, including contraceptive services; patient 
education and counseling; breast and pelvic examinations; 
breast and cervical cancer screenings; STD and human immu- 
novirus (HIV) education, testing, counseling, and referral; and 
pregnancy testing and counseling. No Title X funds are used 
for abortion services, nor may these funds be used in locations 
where abortion is provided. 

Title X funds are disbursed to community-based clinics in a 
number of sites, from university health centers and tribal clin- 
ics, to faith-based organizations and other public and private 
nonprofit agencies. Politicians who do not support publicly 
funded reproductive health care have repeatedly targeted 
Title X, attempting to end all federal support for these sites 
and services. 

In 1998, women’s rights groups successfully championed 
legislation that guarantees all federal workers insurance cov- 
erage for contraceptive drugs and devices.* 


What is the annual cost to US taxpayers of unintended pregnancies? 


Almost half of all pregnancies in the United States each year 
are unintended. Recently, policy experts calculated the publicly 
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financed costs associated with these pregnancies, including 
costs for abortion, fetal losses, births, and infant medical care. 
Overall, the study found that the total cost to US taxpayers 
was between $4.7 and $6.2 billion a year. The research analysts 
found that prevention of an unintended pregnancy would save 
the full cost of these services and prevention of a “mistimed” 
pregnancy (one that might occur later, under better circum- 
stances for the pregnant woman and her partner) would save 
substantial, but less, taxpayer money? 
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CONTEMPORARY ABORTION 
POLITICS I—OPINIONS 
AND SCIENCE 


What are the most common objections to abortion today, and 
how have objections changed over time? 


Objections to abortion have changed over time. In the nine- 
teenth century, before antibiotics, many physicians favored 
outlawing abortion in order to protect pregnant women from 
infection and death. As we’ve seen, First Wave feminists spoke 
out against abortion as a threat to a woman’s chastity and her 
moral authority, as well as to her husband’s commitment to 
fidelity. In the mid-twentieth century, during trials of criminal 
abortion providers, the chief accusation against a woman who 
ended her pregnancy was that she failed to fulfill her destiny 
as a woman, that is, she murdered motherhood. In the illegal 
era (mid-nineteenth century until 1973), anti-abortion argu- 
ments focused much more directly on the pregnant woman 
than they do today, when the most common objection to abor- 
tion is based on the claim that life begins at conception, so 
abortion is murder. Opposition to abortion today generally 
focuses directly on the life of the “unborn child,” giving its 
interests and potentialities greater weight than the circum- 
stances, the decisions, and sometimes even the life of the 
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pregnant woman. The requirement of a civilized society to 
prevent murder trumps all other considerations, according to 
this view. 

People who believe that abortion constitutes murder often 
suggest that adoption is a reasonable and fruitful alternative 
to abortion, as adoption allows the child to live and also pro- 
vides a baby for others who may not be able, themselves, to 
reproduce. 

The anti-abortion view also warns that abortion is dan- 
gerous to a woman's health, claiming that women who have 
abortions are more likely to have medical complications and 
encounter psychological problems later in life, although medi- 
cal research has not been able to validate these claims. 


How do advocates of abortion rights make their case? 


Abortion rights advocates argue that the fertilized egg and its 
subsequent forms during the early stages of pregnancy (weeks 
1-12, the period when approximately 90 percent of abortions 
in the United States are performed} represent potential life, 
but not a person or a separate entity capable of living indepen- 
dently of the woman. Therefore, they argue, abortion does not 
constitute the murder of a person any more than discarding an 
unimplanted fertilized egg after an in vitro procedure does. 

Abortion rights arguments also stress that a woman’s right 
to manage her own body, including her fertility, is crucial to 
her status as a full citizen. Historically, they argue, when the 
government has taken the right to force women to stay preg- 
nant, it has also taken the right to deny women contraception, 
to force some women to get sterilized, and to support treating 
the reproductive capacity of different groups of women differ- 
ently, depending on their race and class. All of these practices 
have degraded women in the past, compromising their ability 
to live dignified and autonomous lives. 

Rights advocates argue that Roe v. Wade legalized abortion, 
so abortion is a woman's right, and that women are capable 
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of making their own decisions about exercising their rights 
without state-mandated education requirements or other con- 
straints designed to discourage abortion. While Roe v. Wade 
does not address sex equality, a number of feminist scholars 
and others have argued that the abortion right is best concep- 
tualized in a sex equality framework. 


What do public opinion polls show about American 
attitudes toward abortion today? 


Opinion polls in the last decade show substantial swings in 
levels of support and opposition for abortion. Recent polls 
have shown that 54 percent of Americans believe that abortion 
should be legal in all or most cases; 39 percent oppose abor- 
tion in all or most cases.* As in earlier periods, most people 
who regularly attend religious services are anti-abortion, and 
the majority of those who rarely or never attend services sup- 
port abortion rights. Polls have found that fewer Americans 
believed that abortion is a “critical issue” in 2010 than in 2006, 
but with a pro-choice president elected in 2008 and many state 
legislatures in the control of Republicans after the 2010 elec- 
tions, the push for anti-abortion legislation at the state level 
has been vigorous. 


Is there evidence that abortion causes psychological and physical 
illness, and deleteriously affects subsequent pregnancies? 


Johns Hopkins University researchers recently conducted 
a comprehensive review of the scientific literature concern- 
ing the impact of abortion on a woman's mental health. The 
review found that “the highest-quality research available does 
not support the hypothesis that abortion leads to long-term 
mental health problems.” Likewise, a recent report by the 
American Psychological Association’s (APA) Task Force on 
Mental Health and Abortion concluded that among women 
with unplanned pregnancies, the risk of mental health 
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problems is no greater for those who obtain a first trimester 
abortion than among those who carry the pregnancy to term. 
In general, studies have found that those who have had an 
abortion report a broad range of emotions. Relief is the most 
commonly reported emotion, although some women also 
report sadness or guilt. Evidence indicates that some women 
suffer because of the stigma associated with abortion rather 
than from the abortion itself.4 

Neither the APA nor the American Psychiatric Association 
recognizes the “post-abortion traumatic stress syndrome,” or 
“post-abortion trauma,” first defined in 1981 by psychotherapist 
Vincent Rue as a mental health consequence for women who 
obtain abortions. Despite the scientific evidence, many oppo- 
nents of abortion continue to claim that “post-abortion trauma” 
is an inevitable consequence for most women and use this claim 
to try to convince women that abortion will harm them. 

One serious problem in this domain is that most people are 
not trained to distinguish between the findings of studies that 
are rigorous methodologically and those that are not. The most 
scientifically reliable work, from which legitimate conclusions 
can be drawn, such as the Johns Hopkins study, isolates the 
effects of abortion. Less reliable studies may show only associa- 
tions between abortion and mental health outcomes. The APA 
has found that the majority of studies of the psychological 
impacts of abortion suffer from methodological flaws includ- 
ing the lack of a comparison group and sample sizes that are 
too small to allow generalization to the population at large; 
failure to control for preexisting conditions that might account 
for later mental health problems and failure to account for the 
fact that many women do not admit to having had one or more 
abortions; and the use of imprecise or insufficient methods to 
assess mental health outcomes. 

In the 1990s, some anti-abortion proponents claimed an 
association between abortion and breast cancer. In 2003 the 
National Cancer Institute (NCI) convened a group of 100 of 
the world’s leading experts on the subject who concluded that 
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having an abortion or miscarriage does not increase a woman’s 
chances of contracting breast cancer. 

NCI has explained that studies in the past, both those that 
suggested some link or no link between abortion and breast 
cancer, were flawed in various ways and are therefore unreli- 
able. Today, better-designed studies, using an adequate num- 
ber of women reporting on their pregnancy histories before 
they were diagnosed with breast cancer, as well as other 
high-quality methodological features, yield reliable findings. 
NCI reports that “the newer studies consistently showed no 
association between induced and spontaneous abortion and 
breast cancer risk.’ 

Similarly, contemporary studies have found that abortions 
performed in the first trimester pose virtually no long-term 
risk of infertility, ectopic pregnancy, congenital malformation, 
miscarriage, or preterm or low-weight delivery. 
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CONTEMPORARY ABORTION 
POLITICS Il—EXPERIENCE 
AND PRACTICE 


What is the abortion rate in the United States and how has 
it changed in recent years? 


After 1990, the number and rate of abortions declined every 
year for about a decade and a half, but recently, the number 
of abortions nationally has held steady, at around 1.2 million 
a year. The rate is highest in the Northeast (27 abortions per 
1,000 women) and lowest in the Midwest (14 per 1,000). About 
22 percent of all pregnancies end in abortion." 


At how many weeks of pregnancy is the typical abortion performed? 


Almost go percent of abortions are performed within the 
first trimester of pregnancy—the first twelve weeks. About 
1.5 percent are performed at twenty-one weeks of pregnancy 
or beyond. Anti-abortion advocates have claimed that women 
who get later abortions are simply behaving capriciously, 
but women may seek later abortions for a number of rea- 
sons. Tests results for genetic and health anomalies may not 
be available until after the first trimester. Also, some women 
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who do not want to be pregnant discover late that they are and 
have trouble locating and accessing abortion services. Nearly 
60 percent of those who delayed obtaining an abortion expe- 
rienced difficulty raising the money to pay for the service and 
to make arrangements and pay for travel to practitioners at 
a distance from their home The majority of abortion patients 
today are low-income women for whom it can take a consider- 
able period to raise the money for the procedure. Many low- 
income women do not have health insurance, live in one of the 
thirty-three states that do not help poor women pay for abor- 
tions, or live in states that otherwise severely restrict abortion 
coverage for public employees or via rules governing private 
insurance plans. Recent studies have affirmed that women 
face these and other challenges, including uncertainty about 
the date of the last menstrual period—a common problem 
for teenagers, who are more likely than older women to delay 
abortion until after 15 weeks. 


What is the difference between a medical and a surgical abortion? 


A medical abortion is performed only in the first trimester 
of pregnancy. The woman takes a medication—Mifepristone, 
orally, or Methotrexate, usually injected. Both drugs inter- 
rupt the process of implantation of the zygote in the uterine 
wall. Before implantation the woman's body does not receive 
the hormonal messages that trigger pregnancy. Another 
drug, Misoprostol, is taken orally or inserted vaginally 
within a few days after administration of the Mifepristone 
or Methotrexate, causing uterine contractions and increas- 
ing the effectiveness of the procedure. A medical abortion, 
which can be done at home in private, very early in preg- 
nancy, resembles a “natural” or “spontaneous” miscarriage. 
A medical abortion is completed without the use of any 
surgical instruments, so the woman does not incur surgical 
risk of injury to the cervix or uterus or risks associated with 
anesthesia. On the other hand, a medical abortion requires 
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at least two visits to the abortion practitioner; the procedure 
lasts for several days or more, and can, like some miscar- 
riages, be very painful. Bleeding after the procedure may 
last longer than with a surgical abortion. As legislatures pile 
restrictions on a woman’s access to surgical abortion, such 
as pre-abortion “education” sessions and waiting periods, 
the number of medical abortions has grown. In 2005, 161,000 
women obtained medical abortions; in 2008, the number was 
199,000. State legislatures have begun to develop strategies 
for limiting medical abortions. 

A surgical abortion, usually preformed in the first trimester, 
is typically performed using a method called “vacuum aspira- 
tion”: the cervix is gradually opened and a suction apparatus 
is inserted through the cervix into the uterus. The contents of 
the uterus are emptied by suction. This procedure requires 
one visit to the provider and takes only few minutes but still 
carries the risks of surgery and does not allow the kind of pri- 
vacy that a medical abortion does. 


What is the difference between a D&X procedure, a “partial birth” 
abortion, a “late-term” abortion, and a “later” abortion? 


A “D&X procedure” (standing for “dilate and extract”), also 
known as an “intact D&E” or “intrauterine cranial decompres- 
sion” procedure, is a rare and more invasive type of abortion, 
usually performed in the fifth month of gestation or later. In 
this kind of abortion, the fetus’s head is compressed before 
its body is removed from the womb, to minimize the dam- 
age to the woman. Contrary to opponents’ claims, the D&X 
procedure is performed very rarely and almost exclusively in 
cases where the physician, facing a severe medical emergency, 
determines that this procedure presents the least harm to the 
woman and does not end her capacity to bear children. These 
circumstances include cases in which genetic tests, the results 
of which become available late in the second trimester, show 
serious problems; when the fetus is dead; when the fetus is 
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alive but the pregnancy threatens the woman's life; or when 
the fetus is so damaged that it will not live after birth. 

D&X procedures are sometimes called “partial birth abor- 
tions,” but this is not a medical term. Rather, it is a term created 
by anti-abortion groups as a tactic for capturing the horror of 
a rare abortion procedure which, using variously restrictive 
language and laws, has been banned in over thirty states. All 
states have enacted some kind of exception to the ban in situ- 
ations where a woman's life or health is at stake, although not 
all the exceptions are in effect. 

Many physicians approve of and use the term “later abor- 
tion” to identify any pregnancy termination after seventeen 
weeks of gestational age. The mainstream media and lay 
people use a variety of terms, including “late-term abortion,” 
and those in the field may employ the terms “second-trimester 
abortion” and “mid-trimester abortion.” Generally states can- 
not ban abortion even after fetal viability if the procedure is 
necessary to preserve the life or the physical or mental health 
of the woman, as determined by the woman's physician, who 
also has the latitude to determine the viability of the fetus. In 
2007, however, the Supreme Court upheld the federal Partial- 
Birth Abortion Ban Act of 2003, which imposes fines or impris- 
onment or both on a physician who performs a “partial birth 
abortion,” the act includes no health exception. 


How safe is abortion, generally? 


Abortion complications are rare; public health data show that 
fewer than 03 percent of abortion patients experience a com- 
plication that requires hospitalization. Death from abortion is 
also rare, although abortion becomes increasingly dangerous 
as the pregnancy progresses. Before eight weeks’ gestation, 
the risk of death is one in a million abortions. Between sixteen 
and twenty weeks, the death rate is one in 29,000, and after 
twenty-one weeks, when, by far the fewest abortions take 
place, the rate is one per 11,000 abortions.* 
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Who obtains abortions in the United States today? 


In the United States, as stated earlier, almost half of all preg- 
nancies are unintended and about 40 percent of these unin- 
tended pregnancies are ended by abortion. Every year, among 
women from fifteen to forty-four years of age in the United 
States, about 2 percent have an abortion, and about half of 
these women have had an earlier abortion. According to the 
Guttmacher Institute, at least half of American women will 
have an untended pregnancy before menopause, and about 
one-third will have had an abortion by age forty-five 

The following characteristics describe women who obtain 
abortions today: 


Teenagers 18 percent of all abortions 
Ages 21-29 58 percent 
Identify as Protestant 37 percent 
Identify as Catholic 28 percent 
Religiously affiliated 73 percent 
Non-Hispanic Black 30 percent 
Non-Hispanic White 36 percent 
Never married, not cohabiting 45 percent 
Mothers of one or more children 61 percent 
Very low income 69 percent 


(Incomes between 100% and 199% 
of poverty level) 


What are some reasons women give for having abortions? 


Too many existing responsibilities 75 percent 
Cannot afford a child 75 percent 
Must work, go to school, care for 

dependents 75 percent 
Doesn't want to be a single parent 50 percent 
Not in stable relationship 50 percent 


Why is the abortion rate so high for poor women? 


Even though black and white women report wanting the same 
number of children, black women are three times as likely as 
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white women to have an unintended pregnancy. Hispanic 
women are about twice as likely as white women to become 
accidentally pregnant. Still, abortion rates have been falling 
for African Americans since 2000, declining 18 percent over 
that period. The startling demographic fact is that women 
with incomes less than 100 percent of the federal poverty level 
get about 40 percent of all abortions in the United States. 
Public health research finds that poor women, especially 
poor women of color, have more trouble than other women 
accessing high-quality reproductive health care, particularly 
contraceptive services. Anti-abortion restrictions and cuts to 
publicly funded family-planning services have particularly 
harsh impacts on these women. Many poor women live in 
areas characterized by inadequate reproductive health serv- 
ices and few transportation options. Also, when poor women 
do access contraceptive services, they are often unable to afford 
the most effective methods of birth control and end up rely- 
ing on condoms and other less reliable methods. This leads to 
high rates of unintended pregnancies, which are closely asso- 
ciated with high rates of abortion. Studies also find that the 
association of abortion and poverty is built upon additional 
factors such as the ways that poverty contributes to limited 
access to information; to unstable life situations; to pervasive 
mistrust of the health care system generally, including repro- 
ductive health care providers. Other barriers to sensitive and 
responsive health care delivery are cultural and linguistic. 


How many abortion practitioners provide services in the United States 
today, and how are their services distributed geographically? 


At the end of the first decade of the twenty-first century, there 
were just under 1,800 abortion practitioners in the United 
States, a number that has been declining for the past three 
decades although it is currently holding steady. Analysts have 
estimated that the number of abortion providers declined 
25 percent between 1992 and 2008. Also, physicians who 
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perform abortions are an aging group; about 63 percent are 
fifty years old or older. 

Eighty-seven percent of all US counties do not have an 
abortion provider; 35 percent of all women of childbearing 
age live in these counties. The percentage of counties without 
practitioners varies according to the region of the country. For 
example, in the Northeast, 53 percent of the counties lack an 
abortion provider; 18 percent of women of childbearing age 
in the Northeast live in those counties. Abortion providers 
are concentrated in cities, but 69 percent of counties in met- 
ropolitan areas do not have abortion providers. Women who 
live in rural areas are the most isolated from abortion service: 
97 percent of non-metropolitan counties lack providers. In 
South Dakota, for example, no resident physician performs 
abortions; instead, physicians from Minnesota fly to the state 
weekly to perform the procedure. 

A 2010 study showed that many physicians who plan to 
provide abortion services and receive training for this spe- 
cialty in residency programs ultimately cannot realize their 
plans because of formal and informal policies restricting abor- 
tion provision by their private group practices, employers, and 
hospitals? 


In what settings are abortions typically performed? 


Freestanding abortion clinics and other clinics provide the 
vast majority of all abortions, roughly 94 percent. Only about 
4 percent of abortions are performed in hospitals and 1 percent 
in physicians’ offices.° 

After Roe v. Wade, many hospitals indicated their deter- 
mination not to provide abortions. One year after Roe, no 
Catholic hospitals provided abortions; 30 percent of other non- 
voluntary hospitals (private, for-profit hospitals that do not 
provide free care to the poor) and 15 percent of municipal hos- 
pitals provided the service. Consequently, physicians opened 
freestanding abortion clinics in cities and towns around 
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the country, a development that underwrote the emergence 
of women-centered practices but also facilitated precisely 
targeted anti-abortion activities. 


Are abortion practitioners in danger today? 


Between 1977 and 2009, the National Abortion Federation, 
using statistics compiled and classified by law enforcement 
agencies, recorded 6,263 incidents against abortion providers 
categorized as “violence,” 163,744 acts of “disruption,” and 763 
“clinic blockades.” Acts of violence include murder (8), bomb- 
ings (41), arson (175), anthrax threats (661), death threats (416), 
vandalism (1,429), and stalking (526). 

In 2009, Scott Roeder, an anti-abortion activist, murdered 
Dr. George Tiller, an abortion practitioner in Wichita, Kansas, 
who had been stalked, threatened, and otherwise harassed for 
many years. Sixteen years earlier, Dr. Tiller had been shot in both 
arms outside of his clinic. Dr. Tiller was the fourth doctor killed 
by anti-abortion extremists; the others murdered included clinic 
employees, a security guard, and a volunteer clinic escort. 

Many people who oppose legal abortion also profoundly 
oppose violence against abortion doctors and their staffs and 
facilities. Still, the constant, public characterization of abor- 
tion as murder and abortion practitioners as murderers has, 
for some extremists, justified killing staff at abortion clinics. 
In this context, anti-abortion extremists continue to deliver 
death threats to physicians and commit acts of vandalism at 
abortion clinics. In recent years, 88 percent of abortion clinics 
experienced at least one of six forms of harassment; 87 percent 
were picketed. Providers in the South and Midwest were the 
most likely to experience harassment (75 percent and 85 per- 
cent, respectively)” Between January and May 2012, abortion 
facilities in and around Atlanta, Georgia, were targeted, with 
at least five incidents of building fires and burglaries. 

Unsurprisingly, violence and disruption targeting abor- 
tion providers has caused some practitioners to leave the field, 
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especially in the South and the Midwest. Recent research, 
however, challenges the idea that violence and threats of 
violence are the chief force driving some physicians and staff 
from the field, suggesting instead that hospital and group 
practice policies make abortion practice impossible for some 
physicians who want to provide abortions. 


Do medical schools teach abortion practice? 


Ninety seven percent of family practice residents and 
36 percent of obstetrics and gynecology (Ob/Gyn) residents 
have no experience in first-trimester abortion procedures. 
Indeed, a recent study found that abortion education is lim- 
ited in medical schools in the United States. The authors of the 
study sent a questionnaire to the relevant program directors at 
the 126 accredited medical schools in the the country; 62 per- 
cent of the questionnaires (from 78 medical schools) were com- 
pleted and returned. Based on the data available, the authors 
found that a minority of medical education programs offered 
abortion education at any level of medical training. Even when 
clinical experience was offered as part of third-year rotations 
(45 percent reported the availability of this experience), par- 
ticipation was low, suggesting to the authors that medical fac- 
ulty did not encourage student proficiency in this area, and 
possibly suggesting that students avoided abortion training as 
a stigmatized, dangerous, or impossibly constrained field.’ 
Indicating the breadth of intentions of anti-abortion legisla- 
tors, in 2011 the US Congress passed a bill forbidding federal 
funds from being used to teach medical students how to per- 
form abortions, a proposal that, if it ever became law, would 
leave physicians without training that they might certainly 
need in an emergency, even if abortion were criminalized. 
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CONTEMPORARY ABORTION 
III—ACTIVISM, LAW, 
AND POLICY 


How are state legislatures responding to abortion 
and satellite issues? 


In recent years many state legislatures have defined abortion 
and efforts to limit the procedure as their number one social 
issue. In fact, the state legislature, rather than Congress or the 
courts, has become the chief venue for pro-life activism and 
action in the United States. Hundreds of abortion-limitation 
bills have been introduced in legislatures around the country, 
and a number have become law. Legislation has focused on 
eliminating all state funding for abortions or clinics that pro- 
vide abortion counseling and services; limiting abortion cov- 
erage by private insurers; enforcing special qualifications for 
performing abortions and onerous and irrelevant requirements 
regarding sites where the procedure may be performed. Many 
state legislatures have created more expansive rules govern- 
ing the right to refuse to perform and participate in abortions. 
New laws mandate special pre-abortion counseling, includ- 
ing counseling by nonmedical personnel, ultrasound imag- 
ing, waiting periods, and parental involvement in the case 
of minors seeking abortion. Other laws forbid telemedicine 
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abortions, which allow a physician from a “remote” location to 
guide a women through a nonsurgical and medical (taking an 
oral prescription drug) abortion." 


What is pre-abortion counseling? 


This term refers to a state requirement that clinic staff, includ- 
ing medical staff, provide an abortion-seeking woman with 
literature or other materials that state legislators have decided 
she must have. Generally, state-mandated “pre-abortion coun- 
seling” does not meet traditional definitions of counseling 
in which a credentialed counselor takes part in a therapeu- 
tic give-and-take with a person seeking assistance. Under 
this law, the woman must receive such counseling whether 
she wants exposure to this material or not, in order to decide 
whether to go forward with the procedure. 

As I pointed out earlier, more than thirty states require 
that women receive counseling before undergoing an abor- 
tion procedure, and more than twenty prescribe the kind 
of information that the client must receive, including mate- 
rial about fetal development, adoption alternatives, and state 
laws that require fathers to contribute to child support. Some 
states allow the curriculum to include a presentation about 
the possible relationship between abortion and breast cancer, 
for which scientific proof does not exist. Some states use the 
pre-abortion counseling experience as an opportunity to dis- 
suade women from going ahead with the abortion, focusing 
only on negative psychological outcomes. 

Critics of pre-abortion counseling curricula raise questions 
about whether states have the right to interrupt the privileged 
relationship between the patient and the doctor. Critics are 
concerned about the ways that the curricula compromise a 
woman’s right to make a decision on her own; about how the 
curricula interfere with the doctor's right to manage his medi- 
cal practice; and about how the curricula distort the “informed 
consent” process. 
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Abortion-rights advocates have argued in court that most 
pre-abortion counseling curricula constitute an “undue 
burden” on a woman seeking an abortion, but courts have not 
agreed, ruling against constitutional challenges and allowing 
the counseling to continue. By 2006, anti-abortion counseling 
centers had more than $60 million in federal funds, and twenty 
states had designated funding for such centers, a dozen states 
raising funds with “Choose Life” license plates. 


What are “waiting periods”? 


Mandatory delay laws or “waiting periods” require women 
to wait for a prescribed period of time (usually twenty-four 
hours, but at least one state, Utah, has passed a law requiring a 
seventy-two-hour period) between receiving state-mandated 
information about the procedure at an abortion clinic and 
having the abortion. State legislation mandates these waiting 
periods under the theory that a woman who spends the inter- 
val thinking about what she has learned during pre-abortion 
counseling sessions will be less likely to go ahead with the 
procedure. Critics of waiting periods note that such delays 
often mean that women must make two trips from home to the 
clinic. The extra trip, particularly in parts of the country where 
women may have to travel significant distances from home to 
clinic, can require women to lose work time twice and to incur 
twice the travel and child-care expenses, or require funds to 
stay at a hotel near the clinic. Policies that require two trips 
thus significantly raise the cost of obtaining an abortion and 
may cause some women to delay the procedure and encounter 
the elevated risks that accompany later abortion. 


What are TRAP laws? 


Some states have passed laws mandating that medical prac- 
tices of physicians who perform abortions must meet stan- 
dards that are much stricter than those applied to other 
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medical practices. These laws are called Targeted Regulation 
of Abortion Providers, or TRAP laws; this term is typically 
used within the reproductive rights movement. The laws 
often require that facilities undergo expensive renovations 
or incorporate architectural changes that are impossible or 
unnecessary. They may also include standards for staffing 
and procedures that are not applied to any other kind of prac- 
tice. An abortion provider may be required to become licensed 
as an “ambulatory surgical center (ASC),” that is, a facility that 
provides many kinds of out-patient surgeries, even though 
only first-trimester abortions are performed in the setting. 
This is, again, an expensive proposition and one not recom- 
mended by standard-setting national health organizations. 

These and other state mandates included in TRAP laws can 
make performing abortions too expensive and burdensome for 
physicians, causing some to close their practices. The Center 
for Reproductive Rights has found TRAP laws very difficult to 
oppose in court, although recently attorneys associated with 
the Center reached an agreement with the state of Missouri 
exempting a physician who had been providing abortions for 
thirty years from meeting new ASC regulations. 


What is the Freedom of Access to Clinic Entrances (FACE) Act? 


In the sixteen years between 1977 and 1993, anti-abortion 
protesters conducted 609 blockades around the country, pre- 
venting women from gaining access to abortion clinics. At 
the end of this period, Dr. David Gunn of Florida became the 
first provider to be shot and killed; a number of arson attacks 
were also carried out against clinics that year. In response, 
with solid bi-partisan support, Congress passed the FACE Act 
which was signed into law by President Clinton in 1994. 

The act forbids assaults on an abortion-providing facil- 
ity, its clients, or personnel, including by the use of “force, 
threat of force or physical obstruction to intentionally injure, 
intimidate, interfere with” anyone who is performing or 
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obtaining reproductive health services. Anyone who violates 
the Freedom of Access to Clinic Entrances Act faces both civil 
and criminal penalties. For the sixteen years following enact- 
ment of the federal FACE Act, the total number of blockades 
fell by about 75 percent, compared to the earlier period. 


What is a Crisis Pregnancy Center? 


Approximately 4,000 sites in the United States, known as 
crisis pregnancy centers (CPCs), reach out to women who are 
accidentally pregnant, pregnant without resources, or fear 
that they are pregnant. Center staff generally offer counsel- 
ing about the importance of keeping the pregnancy and talk 
to clients about alternatives to both abortion and mother- 
hood and related subjects. Generally, crisis pregnancy cen- 
ters have a religiously imbued, anti-abortion mission. Some 
centers employ part-time medical staff and offer ultrasound 
imaging. 

Critics charge that CPCs—many of which receive state 
and federal support—advertise their services, locate and out- 
fit their offices, and target unsuspecting clients in ways that 
suggest the facilities offer comprehensive services of all kinds, 
including contraceptive services and abortion, while obfuscat- 
ing or misrepresenting their core purpose: to discourage abor- 
tion. Austin, Texas; Baltimore, Maryland; and New York City 
have each enacted legislation that requires crisis pregnancy 
centers to post notices informing prospective clients whether 
they have medical personnel on staff and that the center does 
not provide abortion services or referrals to clinics that pro- 
vide these services. 


Can women use health insurance plans to cover abortion? 


Although complete information is difficult to obtain, the best 
information available—from Guttmacher Institute and Kaiser 
Family Foundations studies—suggests that most Americans 
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who have employer-based health insurance have coverage of 
abortion. 

A recent Guttmacher Institute study found that only about 
30 percent of abortion patients had private insurance, one of a 
number of indications that a disproportionately high percent- 
age of women seeking abortion today are low income. About 
one-third of the women who had private coverage used their 
insurance to pay for the abortion and just under two-thirds 
paid out of pocket. Private insurance paid for only about 
12 percent of abortions, perhaps because many women did not 
know that their insurance plans covered abortion, or because 
a number of the women were covered by plans that excluded 
abortion. Possibly a number of the women in the study paid 
directly for the abortion because they had not yet met their 
plans’ annual deductible amount. Some women, feeling stig- 
matized by their decision, may have paid out of pocket to 
avoid reporting their abortion to anyone, including the insur- 
ance company. 

The future of insurance coverage for abortion is unclear 
due to the determination of anti-abortion activists to achieve 
Henry Hyde’s goal of excluding coverage for women of all 
income levels. Congress and state legislatures have focused on 
creating restrictions that would affect millions of women who 
purchase insurance on state insurance exchanges, thereby 
making access to both private and public abortion insurance 
difficult or impossible to obtain. 


What is the future of legal abortion? 


With Roe v. Wade, state anti-abortion statutes were nulli- 
fied and abortion became legal nationally. For abortion to be 
recriminalized in the twenty-first century, the United States 
Supreme Court would have to overturn Roe v. Wade. Under the 
legal principle stare decisis (a Latin term meaning, “to stand by 
that which is decided”), the legal status of abortion has been 
settled by Roe v. Wade, establishing a precedent that has force 
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and duration—of forty years. Yet precedent does not always 
prevail. Courts may overturn long-standing laws, as social, 
political, cultural, and legal attitudes change over time. 

For many years, the Supreme Court justices’ attitudes 
toward abortion have been watched closely. It would take five 
justices to overturn Roe v. Wade. If this were to happen, the legal 
status of abortion would be defined by each of the fifty state 
legislatures, many of which have long been involved in craft- 
ing legislation to restrict abortion access. Also, some states, 
such as Rhode Island and Alabama, have never expunged 
from their books nineteenth-century laws criminalizing abor- 
tion. In states where courts have enjoined these laws, govern- 
ment lawyers could simply move to lift the bans on them, and 
the old laws would go back into effect. Experts have predicted 
that if Roe v. Wade is overturned, approximately thirty states, 
where about 50 percent of women in America live, would 
recriminalize abortion within a year. In the meantime, state 
legislatures are enacting a variety of laws that aim to sharply 
curtail access to abortion and constrain the ability of doctors 
to perform the procedure. 


What does the abortion rights movement look like today? 


As mentioned, recent polls show that more Americans believe 
that abortion should be legal in most or all cases than those 
who believe that abortion should be illegal in most or all cases. 
Nevertheless, after the 2010 elections, when Republicans took 
or maintained control of twenty-six state legislatures, states 
focused unprecedented attention on passing legislation con- 
cerning reproductive issues. The majority of these laws aim 
to restrict women’s access to abortion, requiring extensive 
pre-abortion waiting periods, education, and imaging; regu- 
lating clinics as if they were hospitals; and forbidding private 
health insurance companies from covering abortion in almost 
all cases. Other laws deal with infant abandonment, still- 
birth certificates, sex education, and other issues; few have 
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dealt with expanding women’s access to reproductive health 
services. 

The legal arm of the reproductive rights movement has 
focused on bringing suits challenging many of these laws. In 
particular, they have fought against laws that reduce wom- 
en's overall access to reproductive health care; laws requiring 
women to receive pre-abortion counseling that may promote 
unsubstantiated connections between abortion and various 
subsequent diseases; and laws that make the most common 
type of abortion—first trimester procedures—harder to obtain 
because of very long waiting periods and insurance restric- 
tions, among other new obstacles. 

In addition to opposing anti-abortion legislation, main- 
stream reproductive rights organizations have focused in 
recent years on developing robust campus-based activist 
groups. Women-of-color organizations are leading educational 
efforts to expand the reproductive rights agenda beyond the 
abortion issue and to define reproductive rights as a human 
right, encompassing both the right of all women to be moth- 
ers if they so choose, and the right of women to manage their 
fertility. These groups, calling for “reproductive justice,” focus 
on issues of reproductive health; comprehensive sex educa- 
tion; access to living wage jobs, decent housing, and afford- 
able, high-quality day care; and other resources necessary for 
safe and dignified childbearing. Some groups in the contem- 
porary reproductive health, rights, and justice movements are 
focusing on building coalitions with other rights-and-justice 
oriented organizations, such as civil, environmental, health 
care, and disability rights groups. 


14 
FETUSES 


Has the fetus always been the focus of anti-abortion concerns? 


Anti-abortion campaigns in the illegal era focused on a num- 
ber of issues, from protecting women against life-endangering 
abortifacients and procedures; to the threatening association 
of abortion, illicit sexuality, and degraded chastity; to errant 
husbands, enabled by abortion to have sex outside of marriage 
without consequences. Physicians often focused their support 
of anti-abortion laws on the maligned figure of the unprofes- 
sional, mercenary abortion-performing midwife, determined 
to strip them of medical legitimacy and any right to minister 
to pregnant women. Others stressed how abortion contributed 
alarmingly to the falling birthrate among white, Protestant 
women. Increasingly in the pre-Roe period, champions of 
criminal abortion laws focused on how abortion “murdered 
motherhood,” that is, alienated women from their true calling. 
When abortion practitioners were put on trial during the crim- 
inal era, whatever the state law said about causing the death of 
a “quickened” or “unquickened” fetus, quite often other issues 
apart from the potential child represented the chief concerns 
and subjects of interrogation in the courtroom. 

While state legislatures in the nineteenth century were 
enacting anti-abortion statutes, attitudes about the nature of 
the fetus varied across professions. In scientific laboratories, 
for example, embryologists were constructing the embryo as 
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a discrete specimen to be studied. In the courtroom, several 
important cases, including one (Dietrich v. Northampton, 1884) 
that came before Oliver Wendell Holmes, then chief justice of 
the Massachusetts State Supreme Court, found that the fetus 
was not a discrete individual because it was not indivisible 
from the mother. 

Beginning in the 1920s, American law and culture began to 
disregard Holmes’s dicta, finding that the fetus was, indeed, 
an independent being for which the pregnant woman simply 
provided food and shelter. Regarding the fetus as an “indi- 
vidual,’ many Americans began to picture the fetus as an 
expressive, didactic symbol imbued with a complex range of 
twentieth-century American values, concerns, and ideals. 

Reinforcing this idea of the fetus as an independent, value- 
laden entity was the emergence of medical fetal imaging, as 
well as the publication of Lennart Nilsson’s fetal photographs 
in LIFE magazine in 1965. Nilsson used a scanning electron 
microscope and other new photographic technologies to make 
images of hugely magnified, free-floating fetuses. (Neither the 
woman carrying the fetus nor any of her body parts were visi- 
ble as such in the photographs.) Many viewers looked at these 
new kinds of images and perceived the fetus as a fully autono- 
mous entity. At the same time as the fetus began to appear in 
this way, women’s rights advocates, proponents of population 
control, physicians, and others began to support the right to 
abortion. The resulting collision between the champions of 
the fetus and the champions of women’s rights led, through 
Roe v. Wade, to modern abortion politics, with its theological, 
biological, and rights content, all contributing in various ways 
to debates about the significance of fetal life. 


What is “fetal personhood”? 


The Roe v. Wade decision found that the fetus is not a legal 
“person” for the purposes of constitutional protection. In 
this, Roe v. Wade was consistent historically with both English 
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common law and US law, which had always centered legal 
rights on the pregnant woman and did not construct the 
fetus as a person with full rights. In the wake of Roe v. Wade, 
anti-abortion activists drew attention to the vulnerable fetus, 
which required protection from harm or death, and began the 
process of blurring all distinctions between the fetus and the 
baby after birth. A significant aspect of anti-abortion activ- 
ism has been to promote regulations and laws that define the 
responsibilities of pregnant women for their fetuses, ensuring 
that they are similar to a mother’s responsibilities for her child. 
Today, an increasing number of state rules and laws defining 
and governing a pregnant woman’s behaviors and duties con- 
struct the fetus as a person, due the kinds of statutory protec- 
tions accorded a child. 


What does “fetal rights” mean? 


As anti-abortion advocates constructed the fetus as a “person,” 
the same as a child, and defined the interests of the fetus as 
distinct from and perhaps in conflict with the interests of 
the pregnant woman, the fetus began to accrue the rights of 
an individual in society. Experts have identified three major 
areas in which “fetal rights” can be asserted and can prevail in 
court in ways that may eclipse the pregnant woman’s needs, 
desires, rights, or even her life. 

The first area emerged in part as a result of the devel- 
oping practice of fetal medicine. Here, typically, a hospital 
obtains a court order that requires medical intervention in the 
interests of the well-being, perhaps even the survival, of the 
fetus, even though such an intervention might compromise 
the pregnant woman’s desires, needs, rights, or well-being. 
For example, an obstetrician might tell a woman in labor that 
she requires a cesarean delivery or a transfusion, which for 
religious or other reasons, the woman rejects. The physician 
may decide that the pregnant woman is inappropriately or 
illegally putting her own needs or desires before the fetus’s 
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and obtain a court order to force the woman to go forward 
with the medical procedure that the physician recommends. 
When women have brought suit against authorities who 
forced them to have cesarean deliveries or transfusions, 
some courts have settled cases in favor of the fetus’s right to 
be born ina healthy state, while others have upheld pregnant 
women’s rights to refuse medical treatment. 

Fetal rights have also been invoked in the workplace. For 
example, pregnant or fertile women have been excluded from 
jobs that involve contact with substances present in the work- 
site that might injure a fetus. In these cases, largely fought 
between the 1970s and the 1990s, businesses have claimed 
that fetuses must be protected from toxic materials. Because 
any premenopausal or unsterilized woman could theoreti- 
cally be pregnant, company policy dictated that all fertile 
women must be ineligible for the sometimes higher-paying 
jobs that could potentially endanger the fetus, regardless of 
whether any given woman chose to work under those condi- 
tions. Some female employees argued that workplace policies 
concerned with the right of the fetus to be protected from 
toxic substances inappropriately treated all women as poten- 
tially pregnant and second-guessed the judgments of female 
employees, while ignoring the business’s responsibility to pro- 
vide a healthy work environment for all employees, male and 
female, pregnant and not. 

Finally, the law has recognized fetal rights in cases involv- 
ing the use of controlled substances by pregnant women. 
Such behavior is often called “fetal abuse,” a term that links 
the charge to the well-recognized arena of child abuse and 
blurs distinction between the fetus and the child. Most preg- 
nant women charged with fetal abuse are poor women of 
color and most prosecutions have involved cocaine, although 
medical research shows that alcohol and cigarette use in preg- 
nancy are far more prevalent and cause much more severe 
harm to fetuses. Because most detoxification programs in the 
United States do not accept pregnant women, poor women in 
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particular have very limited access to treatment for addiction 
while they are far more vulnerable to charges of violating 
a fetus’s right to safety. Low-income women are especially 
vulnerable to targeting by medical facilities that have invol- 
untary testing policies or by law enforcement agencies that 
arrest drug-using pregnant women on charges of fetal abuse. 
Also, most poor women do not have access to the resources 
required to obtain legal advice or representation when they 
are charged with fetal abuse, making this group simultane- 
ously the most likely to be prosecuted and the least able to 
defend themselves. 

Generally, critiques of “fetal rights” have focused on two 
related areas. First, critics have claimed that this concept 
has been used against pregnant women in ways that violate 
constitutional protections. They explain that surely, under 
some circumstance, it may be appropriate to advise a preg- 
nant woman to change her behavior in the interests of fetal 
well-being. Nevertheless, when a pregnant woman is charged 
with violating fetal rights, typically her own access to equal 
treatment under the law is violated. This is because in such a 
case, the pregnant woman is assumed to have an obligation 
based on the rights of the fetus to submit to medical treatment, 
such as surgery or a blood transfusion, which is not imposed 
on others who are not pregnant and who are free to reject 
treatment. Proponents of the rights of pregnant women point 
out that society doesn’t require a mother to donate one of her 
organs to her ill or dying child, another indication that the 
law treats pregnant women differently from other persons, 
violating this group’s access to equal treatment under the law. 
Additionally, though prosecutors in such cases claim that 
the fetus and the child are indistinguishable regarding basic 
rights, the fetus (sometimes referred to as “the unborn child” 
or “the pre-born child”) is actually accorded more rights than 
a child after he or she is born. 

The second critique of fetal rights is that this issue has 
focused attention too narrowly on the alleged conflict between 
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the rights and interests of the pregnant woman and the fetus, 
eclipsing the larger, structural causes of problematic behav- 
iors and outcomes associated with pregnancy and childbear- 
ing in the United States. Some legal experts and advocates for 
the rights of pregnant women have pointed out that focusing 
on the alleged conflict between the rights of pregnant women 
and fetuses distracts us from considering the obligations of 
corporations and the government to provide healthy work- 
place environments and medical care, for example. Focusing 
attention on the responsibilities of these entities clarifies the 
relative resourcelessness of individual pregnant women who 
should not be held fully and singularly responsible for the 
lack of addiction services in their communities or the pres- 
ence of toxins in their workplaces—or for the consequences 
of these problems. Finally, fetuses may be harmed most when 
pregnant women are defined as potential or actual violators of 
fetal rights. The characterization may cause pregnant women 
who need help to avoid prenatal care providers, health care 
facilities, and other institutions where they have good reason 
to expect to be judged and punished instead of provided with 
services. 


What is fetal homicide? 


Almost forty states have “fetal homicide” laws that deal with 
crimes against “unborn children in utero.” State laws apply 
various definitions to the protected party; many define a 
“person” as an unborn child at any stage of development, 
regardless of viability. Under these laws, with titles such as 
the Preborn Victims of Violence Act, a defendant who has 
assaulted or murdered a pregnant woman, harming or mur- 
dering the fetus, will be punished for crimes against two lives. 
In some states, the laws specify that this legislation does not 
apply to legal abortion. Critics of these laws claim that legisla- 
tion separating the woman from the fetus creates a “slippery 
slope” that could facilitate criminalization of abortion. These 
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laws, critics warn, can also justify prosecution of the pregnant 
woman for various behaviors during her pregnancy. 


What is the evidence regarding fetal pain? 


The concept of fetal pain had a dramatic impact on repro- 
ductive politics after the film “The Silent Scream” was 
released in the early 1980s. Dr. Bernard Nathanson, a former 
abortion-performing physician, decided to make a film to illus- 
trate the horrors of abortion after hearing President Ronald 
Reagan speak to a gathering of religious broadcasters about the 
“long and agonizing pain” of unborn children while they are 
being “snuffed out.” Dr. Nathanson wanted his film to focus on 
and generate sympathy for the unborn child, not the unwillingly 
pregnant woman. In an effort to accomplish this, Nathanson 
focused on the alleged pain even a twelve-week gestational age 
fetus suffered in the process of an abortion. The film was first 
aired on the TV show Jerry Falwell Live, and has been a hugely 
successful mainstay of anti-abortion education since then. 

Many obstetricians and others have pointed out that 
whatever scientists ultimately conclude about fetuses and 
pain, “The Silent Scream” is effective propaganda but not an 
adequate or accurate vehicle for education about abortion. 
In the film, the two-inch-long fetus is magnified massively. 
Dr. Nathanson, as the commentator within the film, stands 
next to a TV screen showing an abortion in progress. He inter- 
prets what the viewer is seeing, while holding in his arms a 
baby-sized doll to explain the position and movements of the 
fetus. Both the doll and the magnified fetus suggest, visually, 
that the twelve-week fetus, which Dr. Nathanson refers to as 
“the child,” is the equivalent of a live baby. Nathanson explains 
that the fetus is recoiling in pain as the abortion instrument 
makes contact with it. He says, “We see the child’s mouth open 
in a silent scream.” 

Neonatologists and other scientists have objected to 
Nathanson’s specific identification of fetal body parts that 
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at twelve weeks cannot be visually differentiated in the way 
Nathanson indicates, and to the doctor’s commentary about 
the meaning of the fetus’s movements. Scientists have also 
objected to his association of pain with a fetus which, in the 
first trimester, has yet to develop a brain or the neural path- 
ways that are necessary for perceiving and responding to 
pain. Nevertheless, the film has been very influential, perhaps 
primarily because of the emotional impact of its association 
of abortion and fetal pain. Some viewers have argued that no 
matter what the scientific accuracy of the film, “The Silent 
Scream” is valuable because it forces viewers to deal with 
moral questions raised by abortion. Politically, the film con- 
tinues to be important to the anti-abortion movement because 
of the ways it explicitly links the movement to compassion for 
the fetus and implicitly associates abortion providers with 
deadly violence. 

A generation after the release of “The Silent Scream,” many 
states have enacted laws requiring women seeking abortions 
after twenty-two weeks, or even earlier, to be provided with 
specific information, using prescribed language, informing 
them that a fetus of twenty weeks’ gestation “has all the phys- 
ical structures necessary to experience pain,” that the fetus 
will recoil from pain, and that “unborn children who are 20 
weeks gestational age or older who undergo prenatal surgery” 
are routinely administered anesthesia. 

These “informed consent” laws break with tradition, as 
most informed consent laws generally allow the physician to 
determine what relevant information to impart to the patient. 
Here legislatures and health departments provide the scripts, 
and physicians are constrained to deliver them in order to 
fulfill what the statutes identify as the state’s obligation to a 
woman's “right to know” the facts. In this way, the informed 
consent laws identify the anti-abortion movement, not repro- 
ductive rights, with women’s rights. 

The laws also challenge the “informed consent” standard 
articulated in Planned Parenthood of Southeastern Pennsylvania 
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v. Casey, which requires all information imparted to be both 
“truthful and not misleading.” After all, the question of fetal 
pain remains unresolved, a subject of scientific study and 
debate. Indeed, neonatologists agree that certain anatomi- 
cal structures must be in place before a fetus can experience 
pain, and that science has not resolved questions about fetal 
consciousness or awareness of bodily responses. In addition, 
experts acknowledge that anesthesia is administered for fetal 
surgery for a number of reasons independent of questions of 
fetal pain, including to inhibit fetal movement, to prevent uter- 
ine contractions, and to prevent hormonal stress responses. 


What is fetal viability? 


The meaning of “fetal viability’—the capacity of the fetus to 
live outside the womb—has changed over time. In the middle 
of the twentieth century, for example, embryologists and neo- 
natologists were in general agreement that fetal viability was 
reached after approximately thirty-four weeks’ gestational 
age. Scientists and physicians also agreed that fetal viabil- 
ity was a technical term relevant mostly to decision making 
during an obstetric emergency, such as cases where continu- 
ing a pregnancy might cause damage to a major organ in the 
woman’s body or cause her to die. Over the past seventy years, 
scientific advances, including fetal medicine, have pushed 
back the number of gestational weeks typically required for a 
fetus to be able to live outside the womb, with or without arti- 
ficial support. 

Roe v. Wade defined viability as occurring sometime at the 
start of the third trimester of pregnancy, between weeks 24 
and 28, but indicated that because fetuses develop at different 
rates, the viability of any given fetus would have to be deter- 
mined by a physician. Also in Roe v. Wade, the court ruled that 
states could not outlaw an abortion after viability if the wom- 
an’s health or life were at stake. Subsequent to Roe v. Wade, 
the Supreme Court ruled several times—Missouri v. Danforth 
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(1976) and Colautti V. Franklin (1979)—that viability is variable 
and must be determined by the attending physician. Clearly, 
with these cases and the anti-abortion responses they evoked, 
“fetal viability” became more than a medical or technical term; 
now it is also a question of legal status and a political issue. 

Abortion after fetal viability has always been very rare in 
the United States and is almost always sought after the dis- 
covery of a catastrophic fetal anomaly or a genetic disorder 
that guarantees death or profound disability if the pregnancy 
were to continue to term. In more rare instances, Some women 
seek abortions after fetal viability because of their own severe 
medical illnesses or psychiatric indications. Nonetheless, 
most states have passed laws that prohibit abortions at fetal 
viability, in the third trimester, or most specifically, after 
twenty-four weeks, the point at which more than 50 percent 
of fetuses can survive. Recently, states have been considering 
legislation prohibiting abortion from several weeks to several 
months before viability. 


15 


FAMILY BUILDING, 
REPRODUCTIVE 
TECHNOLOGIES, AND 
STEM CELL RESEARCH 


What qualifies as a family today? 


Traditionally, state governments and religious institutions 
made laws and rules about marriage and family that were 
obeyed by almost all Americans who were allowed to marry: 
a family consisted of a married man and woman and, in time, 
their children. In the antebellum South, enslaved persons were 
forbidden by law to marry. For a century afterward, many 
states enforced laws against marriage by persons of different 
races, and up to the present, most states forbid the marriage of 
two persons of the same sex. These laws have enforced nor- 
mative ideas and rules about who has the capacity and the 
right to form a family, and they reflect ideas about “family” as 
a race and gendered privilege. 

By the mid-twentieth century, a family that began in the 
traditional pattern but changed shape, usually because of 
death or divorce, could still be recognized as a family, albeit 
a “broken” one. However, individuals, especially women, 
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who formed intimate, domestic relationships in violation of 
these rules, and those who had children without marriage 
first, were tagged variously over time as fallen, illegitimate, 
deviant, criminal, and defiant. Into the late twentieth cen- 
tury, state and religious institutions attempted to deal with 
the “criminal,” the “deviant,” and the “defiant” using a vari- 
ety of strategies, from supporting policies and practices that 
shunned, silenced, and punished persons in homosexual 
relationships; to sending white unwed mothers to mater- 
nity homes and requiring that their babies be adopted out; 
to forcing poor mothers to cease their intimate relations to 
continue to receive public assistance, regardless of whether 
their sexual partner was the father of their children and their 
husband. 

Many state governments and religious institutions continue 
to mandate the traditional family pattern. In fact, about thirty 
states have enacted constitutional bans restricting marriage 
to one man and one woman; a number of states have simply 
banned gay marriage. Meanwhile, most Americans continue 
to form traditional families, although the ratio of Americans 
living in traditional households—a mother, a father and a 
child or children—has declined to one in five households 
according to the 2010 census. In addition, about 40 percent of 
children are born to unmarried parents now, and over 12 mil- 
lion people are living in unmarried, domestic partnerships, 
including about 600,000 who are living in households with 
same-sex partners. More than 39 percent of these same-sex 
couples, aged twenty-two to fifty-five, are raising children, a 
figure that represents more than 250,000 children under the 
age of eighteen.’ Clearly, increasing numbers of Americans 
are creating domestic and familial relations that violate pre- 
scriptive norms and challenge state laws and religious pre- 
scription. In the process, they are redefining the meanings of 
“marriage” and “family” in ways that place the circumstances 
of their lives and their own judgments above the traditional 
mandates of church and state. 
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For many, the new family forms depend in part on what 
some have called “the new reproductive logic,” in which sex 
can occur without reproduction (e.g., using contraception or 
between same-sex couples) and reproduction can occur with- 
out sex (via assisted reproductive technologies, or ART). Within 
this logic, employing ART, lesbian, gay, bi-sexual, transgender, 
queer, and intersex (LGBTQI) persons—as well as infertile, 
heterosexual couples—can form genetically related families. 


What causes infertility? 


Medical experts estimate that about 12 percent of women 
aged fifteen to forty-four have “impaired fecundity,” that is, a 
diminished capacity to become pregnant; and about 5 percent 
of men are infertile. Among married women, the estimated 
rate of infertility is about 7.5 percent, and about 15 percent of 
married couples face fertility issues. 

The causes of infertility include genetic and environmental 
factors, and endocrine or immune system disorders. Fertility 
experts indicate that the most frequent cause of infertility 
is aging, a problem relevant to the fertility of both men and 
women. (Common estimates are that about one-third of infer- 
tility problems are due to male factors and about one-third 
due to female factors; the source of the rest is unknown.) 

Approximately 40 percent of female infertility is associ- 
ated with problems involving ovulation and the same per- 
centage is associated with problems involving the fallopian 
tubes. Endometriosis, sexually transmitted diseases, and 
environmental toxins have all been identified as causes of 
infertility as well. Some women whose mothers took DES 
(Diethylstibestrol), a synthetic nonsteroidal estrogen devel- 
oped in the 1930s and administered to pregnant women 
from about 1940 to 1971 on the mistaken assumption it 
would reduce the risk of pregnancy complications and mis- 
carriage, have experienced higher than usual incidences of 
infertility. 
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Poor women experience a disproportionately high rate of 
infertility, because they typically have less access to health care 
and health education. As a result, this group is more likely to 
contract sexually transmitted diseases and less likely to obtain 
medical care for their condition. Also, because of the concen- 
tration of hazardous waste sites in poor neighborhoods, both 
men and women in this category have higher-than-average 
exposure to industrial, occupational, and environmental tox- 
ins, all prime causes of infertility. 

Some advocates believe that society should address 
infertility problems by providing all persons with impaired 
fecundity who want to become pregnant with comprehensive 
insurance coverage for appropriate medical treatment, includ- 
ing assisted reproductive technologies. Others believe that 
while medical coverage is indeed helpful to individuals, rely- 
ing on insurance and technologies as remedies masks the fact 
that infertility is the result of larger social problems such as 
unreasonable workplace pressures that push women to delay 
childbearing; untreated STDs; and unhealthy workplace con- 
ditions. Paying attention to these matters, they claim, would 
reduce infertility across the board. 


What does “assisted reproductive technologies” (ART) refer to? 


The development of ART, together with legitimating social 
and political movements in recent decades, has enabled many 
people who would not have previously achieved parenthood to 
do so. For example, assisted reproductive technologies enable 
single women and men, infertile women and men, LGBTQI 
persons, and others in reproductively challenging situations 
to form genetically or nongenetically related families. 

In this context, a completely new raft of moral and politi- 
cal questions about reproduction and family has arisen. In 
fact, some experts and observers have claimed that new 
reproductive technologies have redefined the concept of 
“reproductive rights.” For example, is the right to reproduce 
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a fundamental human right, and if so, does every person 
who wants to reproduce have a right to ART and insurance 
benefits to cover the costs? Is the desire or need to overcome 
infertility a “socially constructed” matter, as many insurance 
companies claim, or a valid response to a medical condi- 
tion, as Europeans generally conclude? With growing pub- 
lic acceptance of single motherhood and gay parenting, is it 
right for fertility clinics to provide services only to hetero- 
sexual couples? What other ethical questions do ART and its 
adjunct, genetic testing, raise? How does ART shape the way 
we define not only “family” but key constituent elements: 
parenthood and kinship itself? For example, must we—and 
how can we—confront the problem of apportioning parental 
rights in an extreme case, where one woman donates an egg; 
another, as “surrogate mother,” carries the pregnancy; and a 
third woman raises the child? 

The three most common ways that ART is used to pro- 
mote pregnancy are alternative insemination (AI); prescrip- 
tion fertility-enhancing drugs; and in vitro fertilization 
(IVF). Alternative insemination (often referred to as artificial 
insemination) involves inserting sperm into a woman's body. 
Sometimes the physician will combine AI with hormonal 
drugs to stimulate production of multiple eggs, increasing 
the chances for one of the eggs to be fertilized. The cost of 
the procedure can vary, depending on whether the sperm is 
“washed” (a method for separating the sperm from the semen 
and eliminating any substances that may impair fertiliza- 
tion); whether the sperm is donated or purchased; whether 
the sperm is inserted into the vagina, the cervix, the uterus, or 
the fallopian tubes; and whether drugs, ultrasound, and other 
medical procedures are employed. 

Women who do not ovulate or do not ovulate regularly 
might typically use fertility-enhancing drugs that stimu- 
late production of one or more mature eggs. A woman might 
use the drug in combination with intercourse, AI, or IVF, or 
employ the drug regimen on its own. 
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In vitro fertilization is the method a woman may turn to 
when other strategies have not led to pregnancy; it is also the 
most invasive and expensive of the three methods. Using IVF, 
a woman takes drugs that stimulate her ovaries to produce 
multiple eggs that are then surgically “retrieved.” A woman 
who does not ovulate can use a donated egg. The egg is then 
fertilized in a Petri dish and implanted inside the woman’s 
body. In order to achieve a pregnancy, most women using this 
method go through more than one IVF cycle. Success rates 
depend on many factors including the reasons for infertility 
and the age of the woman. 

Some people may need either the eggs or sperm of oth- 
ers to achieve pregnancy on their own or via ART. They may 
purchase gamete material from an egg brokerage agency or 
a sperm bank; some rely on receiving these materials from a 
friend or family member. Some men and women have frozen 
their sperm and eggs, a process called cryopreservation, for 
use at a later date. Women undergoing chemotherapy have 
used this method to preserve their reproductive options. 
Vitrification, a newer technique, freezes eggs so quickly that 
they are unlikely to form ice crystals, a problem with freezing 
eggs in the past. 

Researchers, practitioners, patients, and others in the 
ART domain are working in a constantly developing field 
with many unresolved health and ethical issues. Medical 
experts and others point out, for example, that the long-term 
risks of stimulating ovaries to produce multiple eggs have 
been understudied. Also, during IVF, women are given a 
drug called Lupron to shut down their ovaries for a time, 
allowing the physician to control the timing of ovulation. 
Women report experiencing long-term side effects from tak- 
ing Lupron, and again, these phenomena are understudied. 
Women who become pregnant via ART are also much more 
likely to have multiple gestation pregnancies and multiple 
births, both of which carry elevated risk for adverse health 
impacts for women and babies. 
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Some observers and participants in the ART domain worry 
about the consequences of the highly commercialized envi- 
ronment in which technology-assisted reproduction is taking 
place. Fertility clinics market their services in a competitive 
environment, while young women, looking for income, are 
undergoing hormonal treatments to sell their eggs for vast 
sums of money. Sperm banks are marketing sites, too. Some 
Americans who can afford to are pursuing “reproductive 
tourism,” traveling to countries with lower-cost ART services 
than they can obtain in the United States, and less restrictive 
laws. Those seeking services outside the United States might 
include LGBTQI individuals and couples who are excluded 
from services by some fertility clinics that serve only hetero- 
sexual couples. 

Currently there is little state or federal regulation of ART; 
some experts claim that religious groups and others who 
oppose assisted reproduction are actively discouraging gov- 
ernment regulation of practices they reject. One of the only 
laws currently regulating ART is the Fertility Clinic Success 
Rate and Certification Act of 1992. This law requires that fer- 
tility clinics report their success rates each year to the Society 
for Assisted Reproductive Technology (SART). A clinic that 
fails to report suffers no penalties, although it must be listed 
on the SART website as nonresponsive. Unfortunately, some 
women suffer because of this law. The reporting requirement 
encourages some staff physicians to improve success rates 
by implanting several embryos at the same time, a tactic that 
increases multiple births and raises the risk of poor health 
outcomes for both the woman and the children. 

Insurance coverage for ART reflects reproductive politics 
generally in the United States. For example, no state covers 
ART for recipients of public assistance, reflecting a wide- 
spread attitude that only persons with sufficient resources 
should reproduce. Many plans exclude unmarried or 
same-sex couples from coverage, while some states require 
insurance companies to cover ART costs only in cases of 
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infertility, which can be a strategy for excluding nonhetero- 
sexual persons. The insurance mandates of some states apply 
only to married couples and require the use of the husband’s 
sperm. 


What is genetic testing? 


Today, many women planning or trying to become pregnant, 
as well as women in the early stages of pregnancy, want to 
find out as much as they can about the genetic material and 
the fetus that will become their child. Women in their thirties 
and forties, and women with family histories of genetic-related 
issues, are routinely expected to undergo various kinds of 
genetic screening. Testing can determine before pregnancy 
whether there is a genetic mutation present by assessing 
eggs fertilized in vitro for genetically based problems, before 
implantation; and assessing the embryo or fetus in utero for 
genetic anomalies. 

Some women undergo testing simply for the informa- 
tion. Others are explicitly interested, or may be interested, 
in de-selecting a fetus carrying undesirable traits. Women 
who undergo genetic testing may also participate in genetic 
counseling to discuss test results. Counseling is intended to 
help women and their partners understand risks and their 
consequences and to make informed decisions. Critics of 
the genetics-testing process point out that the about-to-be 
pregnant or newly pregnant person cannot become a truly 
informed, responsible decision maker under these stress- 
ful circumstances, yet she is nevertheless pressed to make a 
quick choice to pursue the pregnancy or not, a particularly 
pressured decision in states curtailing the period in which 
legal abortion may occur. Critics also worry about the con- 
sequences for parents, children, and society generally of a 
market-based, testing culture that aims to eliminate varia- 
tions and “imperfections,” and to fulfill the desire of parents 
for “perfect children.” 
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Why do different groups respond to the idea of 
genetic testing differently? 


Ethicists and others have argued that familiarity with diverse 
perspectives regarding genetic testing can promote informed 
public debate and public policies that aim to protect human 
rights and affirm our shared humanity. These diverse per- 
spectives, some of which are discussed here, also illustrate the 
challenges embedded in this terrain. 

For example, some feminists support genetic testing (some- 
times referred to as reprogenetics) because it depends on and 
updates the idea of “choice” that has been at the heart of strug- 
gles for reproductive freedom since Roe v. Wade. These propo- 
nents might further point out that the constituent elements of 
“choice”—bodily integrity and decisional autonomy—animate 
women’s decisions today about genetic testing. Other femi- 
nists are wary of reprogenetics because of its associations with 
eugenics and a notion of “choice” that can justify parents’ right 
to “design” their babies. Some feminists do not embrace repro- 
genetics because of its association with the medicalization of 
pregnancy and childbearing and with the commercialization 
of women’s bodies and their fertility. Rather than facilitate 
autonomy and equality, these critics claim, via ART, “repro- 
ductive choice” now references “free-market individualism,” 
that is, the right to purchase genetic services and materials. 
Reproductive rights advocates also worry that a government 
that regulates reprogenetics may easily enlarge its role in reg- 
ulating other reproductive options and determining who has 
the right to access these services. 

Some LGBTQI persons and advocates for LGBTQI rights, 
meanwhile, may support reprogenetics and other reproduc- 
tive technologies because they facilitate genetically related 
childbearing and, at the same time, facilitate challenges to 
heteronormativity, even as the new technologies draw clients 
into normative medicalized, consumerist, family-focused ser- 
vices. Some LGBTQI persons have reported feeling optimistic 
about the prospect that genetic technologies will discover a 
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“gay gene,” giving sexual orientation a scientific basis. Others 
define the concept of a “gay gene” as simplistic and possibly 
eugenically dangerous: another trait for de-selection. 

Disabled persons and disability rights advocates, again, 
may celebrate the possibilities and opportunities that repro- 
genetics provides, but some members of these communities 
deplore the normalization of de-selection and elimination of 
potential babies who are not “perfect.” They also warn against 
the practice and the social consequences of defining the genet- 
ically “flawed” potential child—and for that matter, the dis- 
abled child and adult—by a trait, and ultimately, simply as a 
trait. Some disability rights advocates argue that normalized 
de-selection has the effect of further delegitimizing the lives 
of disabled persons in society and justifying society’s disre- 
gard for the dignity of disabled persons and its lack of atten- 
tion and allocation of resources to their needs. 

Some advocates of racial justice and civil rights have argued 
that, along with the focus on genetically based health dispari- 
ties and the development of race-specific medications, genetic 
testing of embryos, fetuses, and pregnant women amounts 
to a new form of scientific racism. Within the purviews of 
these technological developments, “race” is defined as fixed 
and immutable, raising the possibility for racialized persons 
to be treated as flawed. Alternately, advocates argue, race can 
be more accurately defined as a socially constructed concept, 
constantly in flux, as we see in our everyday lives. Diseases 
associated with certain racialized groups are not the result 
of flawed genetic structures, they argue; rather, these health 
problems generally reflect long- and shorter-term structural 
inequalities such as environmental and economic impacts, as 
the emergent scientific field, epigenetics, is suggesting. 


What is surrogacy? 


Surrogacy occurs when a person who is either unable to pro- 
duce fertile eggs or who cannot or does not want to carry a 
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pregnancy to term enters into a contractual relationship with 
a woman who agrees to carry a fertilized egg, give birth to 
the resulting baby, and usually relinquish any claim to par- 
enthood after birth. The surrogate mother may be paid a fee 
plus expenses, or she may be paid only for the expenses of 
pregnancy and delivery. The surrogate may become pregnant 
when, through artificial insemination, her own egg is fertil- 
ized, or via IVF, where the other woman’s egg is implanted 
into the surrogate’s uterus. The use of artificial insemina- 
tion is a far less expensive method. If the surrogate’s own 
egg is used, the procedure is called “traditional surrogacy.” 
A woman who signs a surrogacy contract agreeing to have 
an in-vitro-fertilized egg of another woman implanted in her 
uterus is entering into a “gestational surrogacy” contract. In 
gestational surrogacy, the egg and sperm may come from the 
intended parents, from donors, or a combination thereof. 

Experts agree that the practice of surrogacy is growing 
rapidly, although there are few reliable statistics tracking the 
phenomenon, particularly when it comes to measuring the 
incidence of artificial insemination surrogacy. There is also 
scant information both about the demographic characteris- 
tics of women who enter into surrogacy arrangements and 
about the physical and mental health effects on these women. 
Anecdotal evidence suggests that disproportionate numbers of 
women who contract to carry a pregnancy for another person 
may be driven by the need to make money; in fact, the explo- 
sion of surrogacy arrangements between infertile women in 
rich countries and fertile women in poor countries such as 
India suggests that surrogacy is an arena that may ultimately 
depend on a population of poor women who sell their repro- 
ductive capacity to meet their basic needs. 

State laws regulating surrogacy are various. Some states 
hold surrogacy contracts valid and enforceable. Other states 
prohibit such contracts and punish violators. The laws of 
most states fall between these two positions. Critics claim 
that despite the recent increases in the incidence of surrogacy, 
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insufficient regulations governing the practice and the lack of 
good research, together with the patchwork of state laws, create 
possibilities for undue risks, exploitation, and confusion. 


What ethical questions regarding assisted reproductive 
technologies remain unresolved? 


Unquestionably, ART has enabled hundreds of thousands of 
fertility-challenged persons to give birth to genetically related 
babies and has facilitated the births of thousands of healthy 
babies. Still, these relatively new technologies continue to 
raise ethical questions. Many questions about the ethical 
implications of reproductive technologies intersect with ques- 
tions about reproductive rights, choice, and unborn children. 
Persons opposing abortion rights are likely to oppose genetic 
testing as a potential prelude for “de-selection” of an embryo, 
or because ART may involve the fertilization of multiple ova 
and the implantation of multiple embryos, some of which may 
be discarded or aborted in the processes of selecting the most 
viable genetic material and reducing the number of gestational 
embryos. One question that arises is how fertility-challenged 
persons who oppose abortion and believe that life begins at 
conception square these beliefs with their desire to have a 
genetically related child, possibly using ART? Additionally, 
ART takes the issue of fetal rights into new territory; after in 
vitro fertilization, do the “leftover” embryos have rights? Who 
decides? 

Some observers have argued that the 2011 Arizona law 
banning abortion after genetic testing for the purpose of sex- 
or race-selection is fundamentally anti-abortion legislation 
because it is meant to link abortion to female infanticide and 
racism, and in the process, bolster the pro-life cause. Whether 
or not this is true, we may ask if pregnant women are actually 
using abortion for race- and sex-selection. If so, is this ethi- 
cal? If not, is it ethical to pass laws outlawing a kind of selec- 
tion that hardly ever occurs? The law seems to suggest that 
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selective abortion in order to ensure a baby of a preferred sex 
is more unethical than abortion to de-select for various other 
traits. Is this so? 

ART also intersects with the issue of choice by raising this 
question: is there a difference (and if so, what difference) 
between invoking “choice” to justify decisions about whether 
and when to have a child, and using “choice” to explain the 
right to create a child with certain, specified traits and not 
others? 

A second arena of ethical dilemmas involves how new tech- 
nologies make reproduction itself an intensely market-driven 
activity in both ordinary and entirely new ways. For example, 
human embryo stem cell research depends on “excess” human 
eggs produced and collected but no longer needed for ART 
procedures. Both domains—human stem cell research and 
ART—transform human tissue into “capital” by normalizing 
the sale, ownership, and control of the human material of oth- 
ers. These practices use humans as a source of raw material for 
human-tissue-based industries while at the same time aiming to 
address and solve major medical problems. This society has yet 
to confront and legislate matters associated with human clon- 
ing; still, the collection, sale, and transfer of human tissue, for 
whatever reasons, takes us to insufficiently charted ethical fron- 
tiers, even as these practices are already in widespread use. 

We might also consider payment: sperm donors, egg 
donors, and surrogate mothers get paid to facilitate the repro- 
ductive activity of others. Even our use of the term “donor” 
in this arena suggests uncertainty about the practice of pay- 
ing for this kind of assistance. Indeed, when society allows 
the pregnancy surrogate to be paid, are we encouraging 
pregnancy-for-profit? Are we recognizing and approving 
situations in which some women who need money must use 
their bodies to make a living? Or does this payment represent 
something else? 

Some analysts have called ART the practice of “stratified 
reproduction,” suggesting a third area of ethical uncertainty. 
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Since ART is the basis of a new reproductive industry, we 
must ask, what does it take to enter the marketplace where the 
products of this industry are sold? A number of ethical issues 
are raised when, under a variety of circumstances, parenthood 
becomes a class privilege, reserved for individuals and couples 
who can, in the case of fertility challenges, afford to pay for 
services. Is it ethically sound to limit parenthood in this and 
other situations to persons who are economically equipped to 
reproduce and willing to spend whatever it takes to achieve 
this goal? There are also unanswered questions regarding the 
agencies and mechanisms for making decisions in these mat- 
ters. For example, who decides how much money constitutes 
“enough” for a woman to legitimately reproduce, or to attempt 
reproduction with ART? 

A fourth area of concern raises ethical questions about 
individual responsibility versus broader social responsibility, 
including government participation in providing for health and 
welfare in the United States. Regarding ART, these issues arise 
because the promotion of assisted reproductive technologies 
is consistent with the idea that individuals alone are respon- 
sible for problems and remedies regarding fertility challenges 
and the genetic fitness of their own children. In this way, ART 
is also consistent with welfare policies that press poor women 
not to reproduce. In these arenas, public attitudes and public 
policies promote individual, biological explanations and indi- 
vidual, biologically based solutions for social problems, while 
eschewing structural explanations (such as high unemploy- 
ment rates and racism) for social ills and rejecting government 
responsibility for remedies. 

In the case of ART, women and their partners are expected 
to take full responsibility for making a range of reproductive 
decisions, including de-selection of fetuses carrying undesir- 
able traits, in order to promote a healthy society. According 
to some critics, the logic of ART dictates that when the wrong 
reproductive decisions are made, society suffers. In this for- 
mulation, the government and the general society are not 
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responsible for causing or responding to problems such as 
environmental origins of infertility, nor are they responsible 
for providing resources to care for disabled babies. Rather, 
the private, paying citizen—the reproducing woman, in this 
case—is the source of and the remedy for all such problems. 

Finally, ethical problems arise due to the largely unregu- 
lated nature of the assisted technology industry. What are the 
consequences when society asks only that the ART industry 
recognize “individual rights,” defined by safety, qualified 
insurance coverage, and accessible, accurate information for 
the consumer? Ethicists and others have called for reproduc- 
tion- and ART-related goals that go beyond the individual- 
rights model that drives proponents of “choice” in both the 
reproductive rights and the ART domains. Some of these 
goals are recognition of the right to reproduce as a funda- 
mental human right; prevention of eugenic outcomes; oppo- 
sition of policies that devalue persons with disabilities; equal 
access to reproductive technologies for people with disabili- 
ties, LGBTQI persons, and low-income persons, and support 
of policies that affirm the right of people in these categories to 
form families; and allocation of resources to address the envi- 
ronmental causes of infertility and the disproportionate rates 
of infertility among women of color. 


What is the connection between stem cell research 
and reproductive politics? 


Stem cell research is engaged with finding cures for chronic 
and debilitating conditions such as Alzheimer’s disease, 
Parkinson's disease, spinal cord injuries, juvenile diabetes, 
and others. The research depends on harvesting special cells 
from three- to five-day-old embryos donated by fertility clin- 
ics; these are often referred to as “surplus embryos” because 
they are left over after a clinic has conducted fertility treat- 
ments. Embryonic stem cells make this research possible 
because they have the unique ability to develop into more 
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than 200 different cell types in the human body; they are also 
easier to grow in a laboratory than adult stem cells. 

Proponents of stem cell research focus on the “surplus” def- 
inition of the genetic material; the embryos that are not used 
for research are simply discarded. Surely, this group argues, 
using the embryos to develop life-saving and life-enhancing 
medicine justifies and even ennobles the practice. Opponents 
of stem cell research, especially those who believe that life 
begins at conception, believe that the same moral questions 
define both this domain and abortion. Opponents argue that 
stem cell research, like abortion, amounts to homicide, so 
no degree of good resulting from the research is justifiable. 
Nationally, Americans are trending toward greater support 
for stem cell research. Debates about stem cell research and 
stem cell-based solutions to disease often focus on whether 
taxpayer money should be used to pay for a practice that is 
strongly opposed by some Americans. This debate is ongo- 
ing, although in the spring of 2011, overturning a 2010 deci- 
sion blocking public funding, a federal appeals court ruled 
that taxpayer dollars can be used to fund embryonic stem cell 
research. 


16 
ADOPTION 


What does adoption look like in the United States today? 


In the middle of the twentieth century, adoption became a 
widespread practice in the United States when thousands of 
parents and community authorities each year put harsh pres- 
sure on shamed, white unmarried girls and women to relin- 
quish their “illegitimate” babies in secret. Almost all adopters 
then were white, married, infertile couples. Today the situa- 
tion has changed almost entirely. 

Since the early 1970s, in the context of the women’s rights 
movement, women have accrued many rights regarding their 
fertility. The Supreme Court decision legalizing the right of 
unmarried persons to possess and use birth control (Eisenstadt 
v. Baird, 405 U.S. 438 [1972]) was a key step, as was the legali- 
zation of abortion in 1973. These developments, together with 
women’s access to new educational, economic, and employ- 
ment opportunities, and the reduced stigma of single moth- 
erhood, provided unmarried white females a great deal more 
latitude to resist the adoption mandate and gave all girls and 
women more power to decide for themselves how to respond 
if they became unintentionally pregnant. 

A very small number of women of color have relinquished 
children to nonrelative adopters in the past or the present; 
today, as mentioned earlier, far fewer white women than in 
the past relinquish their infants for adoption. There are few 
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demographic data available to help explain the characteristics 
of the ones who do, but what is known suggests that as a group, 
relinquishers today are typically in their twenties, often have 
completed high school, and may have had prior children; they 
believe they do not have the resources to care for another child. 
Many of these women come from families and communities 
in which opposition to abortion is common and from impov- 
erished rural and urban communities. As a group, they have 
constrained opportunities for educational and employment 
attainments. Like those who gave up their children in the past, 
but for different reasons, today’s birth mothers constitute an 
especially vulnerable and resourceless group. 

In the current adoption market, the US-born infant is rare. 
There are few reliable statistics showing how many American 
infants are adopted, but some experts have estimated the 
number to be about 14,000 per year, or about one-sixth of US 
adoptees. This number constitutes about one-third of 1 percent 
of the more than 4 million babies born a year in the United 
States. 

Infant adoptions in the 1940s to the 1970s were shrouded 
in secret, ostensibly to protect the reputation and future mar- 
riageability of unwed white females who had given birth and 
their families. Today, domestic infant adoptions are likely 
to be “open,” with relinquishing women choosing adopters 
from among sets of detailed information and photographs. 
Adopters frequently attend the birth of the child they are to 
adopt, and channels of continuing communication often are 
kept open between the birth mother and the adopter for vary- 
ing periods. 

Most children who are adopted by people other than their 
stepparents (these adoptions account for about 40 percent 
of total adoptions) are adopted via child welfare agencies 
(68 percent). Of all children whose adoptions are facilitated 
by these agencies, which charge only a nominal fee for adop- 
tion services, more than half are adopted by the adults who 
were already the child’s foster parents (54 percent) or by 
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relatives (32 percent). To keep these figures in perspective, it 
is important to know that among all children exiting foster 
care in a given year, only about 20 percent are adopted. In 
addition, among the more than 400,000 children in foster 
care in a given year, Over 100,000 are waiting for placement in 
adoptive homes.* 

In any given year, about half of all children in foster care 
are reunified with their families. The only foster children who 
are available for adoption are those whose parents have had 
their parental rights terminated by the state under charges 
of “abuse and neglect,” a charge that is disproportionately 
brought against poor black women. A number of scholars and 
public policy experts, using cross-class data about parental 
behaviors and other variables, assess this policing practice 
as racist} 

About 15 percent of adopted children, or slightly fewer 
than 13,000, are adopted from other countries each year. Just 
under one-quarter of these children come from China, fol- 
lowed by children from Ethiopia (17 percent), Russia (12 per- 
cent), South Korea (8.6 percent), Guatemala (6 percent), and 
Ukraine (5 percent), among more than forty countries. For 
some years, until recently, Guatemala had sent the largest 
number of children per year, up to four thousand. In 2008, 
Guatemala began work to bring its adoption practices into 
compliance with the Hague Convention on the Protection 
of Children and Cooperation in Respect of Inter-Country 
Adoption, so the number of children adopted from Guatemala 
has declined dramatically. China, too, has tightened its regu- 
lations and requirements in recent years.‘ 


Who adopts infants and foreign-born children in the United States? 


Adopters before the 1970s were almost always white, 
middle-class, heterosexual couples who could meet agen- 
cies’ stringent economic and home-study standards. Today, 
many adoption agencies have more flexible policies regarding 
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sexual orientation, race, and “race matching” of the adopters 
and the child; however, the costs of some adoption strategies 
may continue to limit infant adoption to people with access to 
substantial resources. 

Through various agencies and some post-foster-care oppor- 
tunities, single persons and LGBTQI persons can adopt. Most 
mainstream legal, medical, and social service organizations 
that deal with adoption have issued statements support- 
ing adoption by gays and lesbians. Still, some of the biggest 
sources of adoptable children, such as China and Ethiopia, 
exclude “homosexuals.” Chinese agencies may place child- 
ren with married couples through their premium adoption 
programs, while offering older or “less desirable” children to 
unmarried adopters, who may be asked to verify that they are 
single and “non-homosexual.” With the high costs of infant 
adoption and inter-country adoption ($5,000 to more than 
$40,000, depending on services and other factors), few low- 
er-income individuals and couples can afford to adopt child- 
ren in these categories. 

National statistics show that one-half of women who adopt 
a child are between forty and forty-four years old, and only 
3 percent are under thirty. Most people who adopt are het- 
erosexual, married couples (including most of the 40 percent 
of adopters who are the child’s stepparent), but the number 
of single men and women who adopt has been increasing 
steadily in recent years, reflecting the overall growth in single- 
person-headed households with children. Not surprisingly, 
women who have used infertility services without success are 
ten times more likely to have adopted children than women 
who have never used these services 


Why is inter-country adoption controversial? 


Some observers of inter-country or “foreign” adoption have 
noted that this practice, which boomed after women in the 
United States gained reproductive rights and white women 
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virtually stopped relinquishing their babies for adoption, 
depends on women in poor countries providing babies 
for women in rich countries. They have also noted that 
inter-country adoption generally takes place after protracted 
wars with the United States (Korea, Vietnam); in the wake 
of repressive state action against indigenous people’s move- 
ments (Guatemala); following enactment of national popula- 
tion policies (China); and other forms of social upheaval and 
privation that undermine the safety of women and children. 
Thus, these observers note, the American woman’s “choice” 
to adopt depends on the “choicelessness” of the poorest and 
most resourceless women around the world. These critics 
also point out that a high incidence of adoption in a country 
or geographical region is an accurate index of the low status 
of women in that location. Critics observe that in their eager- 
ness to find a child to call their own, persons wishing to adopt 
babies often efface the interests of the relinquishing mother, 
including what some, such as legal scholar Dorothy Roberts, 
have called a woman’s human right to be a mother. 

Proponents of inter-country adoption say that white 
Americans who adopt children of color are promoting racial 
tolerance within families and communities in the United 
States, but critics question whether this is so, arguing instead 
that the practice justifies and exemplifies the power of 
wealthy, white Americans to become parents by treating the 
reproductive bodies of poor women and their children, who 
are often poor people of color, as “natural resources” available 
for purchase as mere commodities. The critics maintain that 
inter-country adoption thus promotes attitudes of racial supe- 
riority and racial privilege in the United States. 

On the other hand, advocates of inter-country adoption 
have pointed out that transferring children from poor coun- 
tries to rich ones facilitates family building for people pro- 
foundly committed to parenthood. Equally important, they 
say, this activity is clearly a form of child rescue, a perspec- 
tive that has supported the extra-legal removal of hundreds 
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of children from their families in Haiti and other disaster 
zones. Indeed, advocates explain that adoption provides a way 
to remove children from environments characterized by dire 
poverty and privation and provide them with a strong family, 
education, and prospects—a good life—in the United States. 
Advocates also argue that relinquishing mothers clearly can- 
not take care of the children they give up for adoption and 
that these women desperately want a good life for their child- 
ren, which is why they are eager to find North Americans and 
other “rich” people to adopt them. Furthermore, they contend, 
as noted, that creating families across racial differences con- 
tributes to a more tolerant society in the United States. And 
finally, some advocates point out that foreign adoption is prac- 
tical because it is possible—unlike the United States, China, 
Ethopia, and other countries do have many babies available 
for adoption—and it is the “safer” way to go since the faraway 
birth mother is very unlikely to attempt to reclaim her child 
should she change her mind after the adoption. 

In the early 1990s, human rights advocates, witnessing 
some of the conditions under which poor mothers around the 
world were giving up children and weighing in with their 
concerns about the rights of these women, oversaw the estab- 
lishment in 1993 of the Hague Convention on Intercountry 
Adoption. This document favors family preservation over 
adoption and favors adoption within the child’s country over 
inter-country adoption. It also stresses that every adoption 
must be in the best interests of the child, and that signatory 
countries agree to use ethical practices within and between 
countries; each signatory country secures this commitment by 
appointing a “central authority” or a system of central authori- 
ties within the country to administer and oversee adoption 
practices. The Hague Convention indicates that mothers who 
relinquish their children should be exercising choice; however, 
critics have pointed out that “choice” is a difficult matter to 
define or assess when the mother is living under conditions 
of material scarcity, political repression, and gender-based 
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discrimination, not uncommon for mothers in countries with 
high rates of relinquishment. The Hague Convention became 
active with respect to the United States on April 1, 2008. Most 
babies from other countries who are adopted by Americans 
come from nations that are not signatories to the convention. 


What laws govern adoption in the United States? 


Each state in the United States holds the major responsibility 
for creating law and policy to govern its own child welfare 
services, including adoption. Laws and regulations vary from 
state to state, and each state administers its own legal and 
administrative structures and programs. However, all states 
must comply with certain federal requirements regarding 
adoption in order to be eligible for various kinds of federal 
funding involving adoption. New federal laws often require 
federal departments and agencies to issue or amend poli- 
cies and regulations, and they prompt states to enact legisla- 
tion, revise the policies and regulations of state agencies, and 
develop new programs, all in order to comply with federal 
law. For example, the federal Adam Walsh Child Protection 
and Safety Act of 2006 requires prospective foster or adoptive 
parents to have background and fingerprint checks. Also, the 
Fostering Connections to Success and Increasing Adoptions 
Act of 2008 doubled the incentive payments for adopting spe- 
cial needs and older children; at the same time, it required 
these children to be full-time students unless there was a 
medical condition making this impossible. 
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THE ENVIRONMENT AND 
REPRODUCTIVE POLITICS 


How are environmental contaminants affecting reproductive 
health in the United States? 


No one knows for sure the relationship between contami- 
nants and reproduction, but there are some indications that 
the effects are felt nationwide. Today, chemical production 
in the United States is a $450 billion industry, manufactur- 
ing and mining products that Americans come into contact 
with all day long. Chemicals are in the air and the water; in 
our food, clothes, cosmetics, and pharmaceuticals; in house 
paint, mattresses, refrigerators, cell phones, household clean- 
ing supplies, building materials, and cars. Some Americans 
experience very high levels of chemical exposure, particularly 
if they live near chemical plants, in agricultural areas where 
pesticides are used, or in heavily air-polluted urban areas. The 
Toxic Substances Control Act, which was passed by Congress 
in 1976 and has not been updated despite the development 
of many new chemicals and uses, does not require manu- 
facturers to prove that their products meet safety standards; 
consequently, only a very small percentage of the chemicals 
in circulation have been tested for health impacts. For most 
chemicals, including hundreds used in consumer products, 
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we have no information about whether they have adverse 
effects on reproductive functions and human development.’ 

American scientists have been aware for many decades that 
some chemicals have had specific harmful impacts on human 
development. In 1962, Dr. Frances Kelsey, a pharmacologist at 
the Food and Drug Administration, worked hard to remove 
thalidomide, a tranquilizer prescribed to pregnant women 
as an anti-nausea agent, from the American market after it 
was shown to cause deformation of fetal limbs. Kelsey and 
others understood that thalidomide’s impact demonstrated 
that the fetus can be uniquely sensitive to chemical exposure. 
As mentioned earlier, in 1971, Diethylstilbestrol, or DES, a 
synthetic nonsteroidal estrogen that obstetricians had been 
prescribing to American women to prevent miscarriages, was 
shown to cause a rare form of cervical and vaginal cancer in 
the daughters of women who had been given the drug during 
pregnancy. Over time, research showed that both sons and 
daughters of these women had high rates of infertility and 
other reproductive problems. This episode clarified chemical 
impacts across generations, as even the reproductive func- 
tioning of grandchildren was affected. 

Today, scientists estimate that the reproductive health of 
Americans has deteriorated significantly from that of their 
grandparents, citing developments such as the declining 
sperm counts many men experience, especially those living 
in certain industrialized regions of the country, and the rise 
in the incidence of breast, testicular, and prostate cancers. 
Reproductive epidemiologists, toxicologists, and other scien- 
tists and medical clinicians have developed clear evidence 
in recent years that chemical exposures are ubiquitous and 
harmful to reproductive and other functions. A 2011 study 
of 286 pregnant women detected 43 banned and contempo- 
rary chemicals in the bloodstreams of 99 to 100 percent of the 
women. Other studies have shown that starting at conception, 
humans are exposed to hundreds of chemicals or more that 
can cause health problems across their life span. These may 
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include low birth weight, fetal anomalies, learning disabilities, 
childhood cancers, diabetes, and adult cancers, among other 
problems.’ 

Scientific research today is linking chemical exposures to 
increased incidence of compromised reproductive systems 
among both women and men, and also to the reproductive sys- 
tem as a transmitter of health challenges to subsequent gener- 
ations. Studies are focusing on relationships between various 
environmental contaminants before and during pregnancy 
and specific adverse outcomes, including infertility, com- 
promised fecundity, and high rates of miscarriage; pregnant 
women’s exposure to air pollutants and perinatal outcomes, 
including infant mortality; exposure to certain plastics during 
critical periods of fetal development and the incidence of fetal 
anomalies; persistent exposure to environmental contami- 
nants and the incidence of low sperm quality and high rates of 
endometriosis; exposure to workplace chemicals and adverse 
pregnancy outcomes; and male and female exposure to pesti- 
cides and synthetic fertilizers and male subfertility, high mis- 
carriage rates, menstruation problems, and other reproductive 
health problems. Studies are also suggesting connections 
between early puberty and menopause and environmental 
or lifestyle conditions. Recent studies in California and New 
York have shown that children who as fetuses were exposed 
to substantial levels of neurotoxic pesticides have lower IQs 
when entering school. 

Reproductive health experts who focus on environmental 
impacts and their consequences warn that some of their find- 
ings are unexpected and ominous, and they suggest the need 
for a great deal more study. For example, findings show that 
even low doses of or exposure to some contaminants can alter 
gene expression. Other studies show that human exposure 
to chemical mixtures, which is very common, causes harm to 
reproductive functions that is more serious than if the expo- 
sure is to a single chemical. Finally, scientists have found life- 
long effects when the egg or sperm has been exposed, or if 
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the exposure is in utero. But the ability of scientists to predict 
which groups and individuals are most susceptible to harm 
from exposure is still underdeveloped. Scientists working in 
this area generally agree that many factors can contribute to 
heightened reproductive vulnerability to environmental expo- 
sures, including age, gender, genetic and epigenetic variation, 
diet and obesity, infections, disease history and treatments, 
lifestyle factors such as drug use, and occupation. 

Beyond these factors, scientists, physicians, scholars, and 
advocates are paying more attention to how socioeconomic 
and racial disparities and the experience of living or working 
near certain industries and industrial accidents creates height- 
ened vulnerability for reproductive-related impacts from 
environmental exposures. Community activists are bringing 
attention to reproductive health impacts in communities of 
color and indigenous communities due to contaminated mili- 
tary sites in Alaska and New Mexico; to the operation of med- 
ical and solid waste incinerators in East Oakland, California; 
to the exposure of immigrant nail salon workers to common 
beauty industry chemicals in unventilated working condi- 
tions, and other such situations. 

Environmental scientists and others working in this area 
are focused on basic questions of public health as well as on 
the right of humans to environmental safety, including free- 
dom from exposure to contaminants that can harm their 
reproductive capacity and outcomes. They warn that the lack 
of attention to these matters, the lack of funding to pursue 
testing and solutions, and the failure to empower official over- 
sight to regulate this arena will have dire consequences for the 
viability of the population in the future. 


What are environmentalists saying about population growth, 
consumption, and challenges to global sustainability? 


Since the publication of Paul and Anne Erlich’s book, The 
Population Bomb, in 1968, a number of US environmentalists 
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have identified population expansion as one of the largest 
problems affecting the country and the planet. Proponents 
of this view say that while rapid rates of population growth 
have subsided recently, there are still about 80 million babies 
born each year, a rate that will bring world population to over 
9 billion by 2050. This is simply too many people, they argue, 
for the earth’s resources—water, forest, energy, food—to sup- 
port. In the past, many population-control organizations sup- 
ported government-based sterilization and contraception 
mandates that were unconcerned with women’s interests 
and sought to constrain the fertility rates of poor women in 
particular. 

Today, however, proponents of population reduction 
support efforts in the United States and around the world 
to make contraception and sometimes abortion available 
to women, arguing that 100 million women in the poorest 
communities and countries want to control their fertility but 
lack the means to do so. Such organizations today are more 
likely to talk in terms of women’s reproductive rights and 
the relationship between elevation in the status of women 
and falling rates of reproduction. They also underscore how 
the eradication of poverty goes hand-in-hand with reduced 
fertility rates. 

Other environmentalists identify the most profound source 
of environmental degradation as lavish consumption supported 
by nonrenewable energy in developed countries. Some propo- 
nents of this view say that most population growth in the future 
will occur among the poorest people on earth, who would still 
consume the fewest resources and contribute the smallest share 
of greenhouse gases, while people in the richest countries con- 
tinue to consume at environmentally disastrous levels. 

Many environmentalists reject the either/or nature of this 
discussion, advocating reduced and more environmentally 
sensible consumption in rich countries and reduced rates of 
reproduction in all countries in which growth rates exceed 
standards of sustainability. Still, as answers are sought, 


126 REPRODUCTIVE POLITICS 


governmental officials, scientists, human rights activists, and 
others have to face what appears to be a terribly paradoxical 
conundrum as they seek perspectives and solutions: reduc- 
ing poverty reduces population growth, but increasing wealth 
is the surest path to increased consumption and resource 
depletion. 


What are the implications of these environmental 
perspectives for the most vulnerable women? 


When state governments began to distribute welfare funds 
under the Social Security Act of 1935, many states restricted 
benefits to white mothers only. From the 1940s to the 1970s, 
the federal government intermittently pressed states to stop 
using racialized exclusions. Though states complied, they 
often justified benefits on the bases of racialized environ- 
mental crises—overpopulation, crowded cities, crime—and 
population-control principles, requiring poor mothers of color, 
in particular, to be celibate, or pressing them to have abor- 
tions or to be sterilized or take contraceptives. From this time 
onward, in the United States and abroad, population policies 
have often targeted the bodies of the poorest and most vul- 
nerable women. These policies and practices obscure women’s 
health and material needs, while focusing blame for environ- 
mental degradation on those with the least means. They also 
obscure the broader, industrial causes of resource depletion 
and other environmental problems. 

Over the past several decades, the environmental justice 
movement and activists drawing attention to environmen- 
tal racism have pointed out that landfills, incinerators, and 
power plants are almost always built where poor people of 
color live, causing especially high rates of breast cancer, infer- 
tility, miscarriage, and birth anomalies in these communities. 
Those who draw attention to these matters provide many 
examples. They cite industrial waste and contamination in 
the Gulf states causing long-term residents, mostly African 
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American and Latina/o, to test positive for chemicals linked 
to infertility, miscarriage, low birth rate, low sperm count, and 
developmental and respiratory disorders for children exposed 
in utero. Mohawk and other indigenous peoples have orga- 
nized to demand remediation of toxic waste sites such as the 
PCB-filled open lagoons leaking into the St. Lawrence River, 
a crucial waterway for Mohawks. The toxins are contaminat- 
ing the Mohawks’ food chain, including the milk of lactating 
mothers. And Latina/o activists are demanding attention to 
the fact that 66 percent of their population lives in areas of the 
United States where air quality does not meet EPA standards, 
a condition of life causing disproportionately negative impacts 
on pregnant Latina women and their children? 
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DISABILITY AND 
REPRODUCTIVE POLITICS 


What basic reproductive restrictions have been placed on 
women with disabilities in the past and today? 


Historically, the medical community and general society con- 
sidered disabled women—those who were born with genetic 
anomalies, or acquired disabilities associated with diseases 
such as cerebral palsy or polio, or became disabled due to 
accidents—“unfit” for sexual relations and for motherhood. 
Disabling traits or characteristics were typically associated 
with biological degradations and social problems that society 
believed should not be transmitted. Girls and women with 
Down syndrome, muscular dystrophy, mental illnesses, and 
other genetic and nongenetic disabilities were often denied 
sex education and gynecological health services. Many were 
institutionalized or otherwise sequestered, and some were 
sterilized. 

Surprisingly, after a generation and more of civil and 
human rights movements, as well as the rise of the disability 
rights movement, many in the medical professions and in the 
population at large still deem disabled persons unsuitable for 
sexuality and reproduction. In this cultural context, women 
with disabilities (WWD) often report being discouraged 
from becoming mothers because their physicians and others 
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say that, as disabled parents unable to care for their children 
adequately, they would be creating additional burdens for 
their families and communities—and for their children. 

Many women with disabilities report that their health 
care providers transmit negative attitudes toward the repro- 
ductive capacities of WWD by not asking about their sexual 
lives and neglecting to ask about or assess their reproductive 
health—for example, by failing to perform full, regular pelvic 
examinations. In addition, women with disabilities may have 
poor access to mobility devices, public transportation, medi- 
cal buildings with handicap accommodations, and health 
care. They may lack access to computers or have limited con- 
tact with other WWD and consequently be unable to acquire 
the reproductive health information they need. They may be 
uncomfortable communicating about sexuality and its out- 
comes, including reproduction, because of stigmas and taboos 
often affixed to the association of disabled persons and sex. 
Altogether, women with disabilities report that these attitudes 
and access issues create a hostile environment in which WWD 
attempt to define, claim, and enact reproductive rights. 

Even given this cultural context, the disability rights move- 
ment has been a growing force, objecting to traditional views 
of the bodies of women with disabilities and their sexual 
and reproductive possibilities. Through various organiza- 
tions including the Disability Justice Collective, the disability 
rights movement has advocated effectively for the reproduc- 
tive rights of women with disabilities and, in the process, has 
created perspectives and language that aim to fuel the repro- 
ductive rights claims of individual WWD and reshape main- 
stream thinking about these matters.’ 


How have prenatal diagnostics shaped Americans’ view of disability? 


In the United States, most women expect the law to protect 
their ability to make reproductive choices. At the most basic 
level, they expect to be able to have a choice about whether 
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and when to get pregnant. Many also expect to make a choice 
within the first trimester of pregnancy about whether or not 
to stay pregnant. Increasingly, the fertility industry and some 
medical practitioners, building on the consumerist lingua 
franca that characterizes this domain, are presenting addi- 
tional aspects of reproduction as “choices,” a development that 
is having significant impacts on ideas about disabled persons 
and on the experiences of people in disability communities. 

For example, as discussed in Chapter 15, women undergo- 
ing IVF and other forms of assisted reproduction go through 
a process of selection of their “best” embryos to maximize the 
chances for a good outcome and to avoid what the industry 
often calls “the devastation” of giving birth to a baby with a 
genetically based anomaly. When pregnant women undergo 
ultrasound testing and amniocentesis, they are entering into 
another process that depends on “choice,” this time the process 
of de-selecting and aborting fetuses carrying genes associated 
with disabilities such as Down syndrome, spina bifida, sickle 
cell anemia, and many others. As discussed previously, this 
new frontier offers the possibility for pregnant women and 
their partners to make choices for sex selection or to choose 
other traits and characteristics they value or want to avoid as 
they “design” their new family member. 

All of these processes are presented and can surely be 
experienced as “individual choices” made with no consider- 
ations beyond the preferences of the parents. Yet disability 
rights activists point out that these choices, like all choices, 
are made within a social context. In this case, the choices 
express a high valuation of some kinds of bodies and the 
devaluation of others which, if they occur, bring disappoint- 
ment or worse to parents and others. These advocates make 
the point that participating in some of these processes is now 
more than just a choice; ultrasound and amniocentesis have 
become virtual responsibilities for pregnant women beyond 
their early thirties. Now implicitly, even explicitly, ever-larger 
percentages of pregnant women and their partners are 
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affirming their immutable preference for a “perfect baby.” 
These developments, according to those concerned with the 
dignity and human rights of disabled persons, are contrib- 
uting to the isolation and indignity of disabled children and 
adults in US society today. 

Some proponents of the human rights and reproductive 
dignity of disabled persons have described a central paradox 
they face when supporting a woman's right to make reproduc- 
tive decisions, including the right to have an abortion, while 
objecting profoundly to the eugenic basis of many of these 
decisions? 
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BIRTHING, BREAST-FEEDING, 
AND REPRODUCTIVE POLITICS 


In what settings are babies born in the United States today? 


In 1900 more than 95 percent of American women gave birth 
at home. Fourteen years later, anesthesia, or “twilight sleep,” 
was first used to dull labor pains, accelerating over time the 
transition of birthing from home to hospital. By 1960, today’s 
pattern—almost all women have hospital births attended by 
physicians—had become the norm. Many women choose hos- 
pital births over birthing centers or home births because cer- 
tain anesthetics are uniquely available in this setting, as is 
complete emergency equipment. 

A large-scale recent study of women in twenty-seven states 
who had singleton births (one baby) in vaginal deliveries 
showed that nearly two-thirds had epidural or spinal anes- 
thesia during labor, with non-Hispanic white women, more 
highly educated women, those who began prenatal care earli- 
est, and those attended by a physician more likely than other 
groups to use these drugs. The study also showed that older 
women were less likely to use these particular anesthetics.’ 
The American College of Obstetricians and Gynecologists, 
pointing out that “there are no other circumstances in which it 
is considered acceptable for an individual to experience severe 
pain, amenable to safe intervention, while under a doctor's 
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care,” recommends that women in labor receive pain relief 
upon request. 

Critics of in-hospital, physician-attended deliveries cite 
various aspects of the medicalization of birth, including fewer 
choices for the parturient woman under hospital rules, such 
as those regarding food, drink, body position, mobility, use 
of electronic monitoring, intravenous (IV) preparations, and 
medical induction. 

The World Health Organization reports that over go per- 
cent of births worldwide are classified as “normal,” or uncom- 
plicated, a fact that bolsters the decisions of some pregnant 
women to de-medicalize their birthing process. A very small 
percentage of total births in the United States occurs in licensed 
birthing centers, usually attended by midwives or nurses, and 
occasionally by physicians, with a backup hospital nearby. 
These low-tech settings usually stress a family-centered, nat- 
ural childbirth philosophy, inviting the pregnant woman to 
include her family and others in the experience, and encour- 
aging women to make their own choices about many mat- 
ters that are regimented in hospitals. Staff usually expect the 
woman to have received childbirth education, such as Lamaze 
or Bradley training, and to commit to natural pain manage- 
ment. About 6 percent of women who have had prior babies 
and 25 percent of first-time mothers transfer from the center 
to hospitals for delivery, mostly for nonemergency situations.’ 
While these facilities are usually less expensive than hospitals, 
some insurance plans do not cover birthing centers, a situation 
that has limited access to these settings. The Patient Protection 
and Affordable Care Act of 2010 includes guaranteed facility 
fee payments to birth centers. 

The economics of pregnancy and giving birth have struc- 
tured many aspects of the childbearing experience. Birthing 
options, including access to midwives and birthing centers, 
have only been available to women with excellent insurance 
or extensive resources of their own. Undocumented women, 
immigrants who have been in the United States for fewer 
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than five years and therefore are not eligible for Medicaid, 
and other uninsured women have been limited to hospi- 
tal births, whether they want a medicalized experience or 
not, often under the supervision of a doctor they have never 
met before. (Most of these women have been eligible for 
Emergency Medicaid, which covers labor and delivery in the 
hospital, but not for prenatal care, except in cases of compli- 
cated pregnancies.) Women living in rural settings have also 
generally had few birthing options, especially since so many 
small hospitals have been closed during periods of fiscal aus- 
terity over the past generation, and as health care has been 
increasingly corporatized and facilities consolidated. From 
2014 onward, the Affordable Care Act is scheduled to cover 
pregnancy and newborn care as “essential health benefits.” 
Also, insurers will no longer be able to exclude a current preg- 
nancy or any feature of delivery (such as a previous cesarean 
or episiotomy) as a preexisting condition. 


What status do midwives have in the United States? 


In the middle of the twentieth century, the practice of mid- 
wifery—usually by a nurse certified by a nationally accred- 
ited program to assist women throughout the childbearing 
cycle, including in childbirth—began its slow climb back to 
obstetric respectability after having been de-credentialed 
through the efforts of the American Medical Association 
and other regular medical organizations approximately 100 
years earlier. In some parts of the United States, chiefly the 
South within African American communities, midwives had 
continued to practice to some degree. Generally, however, as 
birthing moved into hospitals and came almost fully under 
the authority of medical doctors, midwifery was outlawed in 
many states and all but died out. 

In 1955, Columbia-Presbyterian-Sloan Hospital in New York 
became the first mainstream medical institution to allow mid- 
wives to deliver babies, and five years later the US Children’s 
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Bureau started funding several nurse-midwife education 
programs. In the 1970s, some participants in the women’s 
movement championed natural childbirth, women-centered 
birthing practices, and the revival of lay midwifery. 

Today most states have legalized midwifery, although nine 
continue to completely outlaw it. Other states have laws that 
limit the situations in which midwives can practice. Of mid- 
wife-attended births, about 95 percent take place in hospitals 
(making up approximately 6 pecent to 8 percent of all hospital 
births), 3 percent in birthing centers, and 1 percent in home 
settings. Midwives employ practices that aim to obviate the 
need for medical induction, and births under the supervision 
of midwives end up with a dramatically lower percentage of 
caesarean sections (C-sections) than physician-supervised 
births. 


Why is the rate of caesarian section so much higher in 
the United States than it used to be? 


A caesarean delivery is one in which the infant, the placenta, 
and the membranes are extracted from the woman's body 
through an incision in her abdominal and uterine walls. 
Generally, a C-section is performed when, due to dangerous 
maternal or fetal stress, the delivery must occur at once. 
Around 1999, after nearly a decade of stability, the rate of 
caesarean sections began to rise sharply; today nearly one out 
of three births is a caesarean delivery. The rates have increased 
for mothers in all ages and racial groups. They have increased 
in all states, with some states (Colorado, Connecticut, Florida, 
Nevada, Rhode Island, and Washington) seeing increases of 
up to 70 percent. At present, even in the states with the lowest 
rates (Alaska, Idaho, New Mexico, and Utah) about one in four 
births is caesarean. In the states with the highest rates (Florida, 
Louisiana, Mississippi, New Jersey, and West Virginia), over 
one in three births is caesarean, in some hospitals as high as 
four or five out of ten. The World Health Organization has 


136 REPRODUCTIVE POLITICS 


stated that the cesarean rate for any region should not exceed 
10 percent to 15 percent? 

Public health experts and other researchers and observers 
have suggested a number of reasons for increased reliance 
on this surgery today; many are nonmedical reasons. These 
include physician practice patterns, that is, a desire to fit births 
into the hours of the physician’s work schedule; insufficient 
hospital staffing; more conservative practice guidelines, such 
as lowering the number of permissible hours of labor before 
intervention, and financial and legal pressures, including phy- 
sicians’ beliefs that surgical intervention is more likely to guar- 
antee a positive outcome and avoidance of malpractice actions. 
Other possible reasons include more older women giving birth 
(although rates have increased among all maternal ages); more 
multiple births today (and caesarean rates are high for this 
group, although the rates for singleton births have increased 
substantially more than for multiples); and more women choos- 
ing for various reasons to give birth by caesarean. 

In addition, studies show that the practice of inducing labor 
is closely related to incidence of caesareans. About 44 percent 
of women in a large study who attempted to deliver vaginally 
were induced (administered a drug to speed up and intensify 
their labor, shortening the period before delivery). Members of 
this group were two times more likely to deliver by caesarean 
section than women who went into labor on their own. Other 
studies have reported a rate of induced labor of about one in 
five, which is approximately twice the 1990 rate.* 

In the mid-1990s, 30 percent of women who had delivered 
by C-section went on to give birth vaginally. Approximately 
twenty years later, about 10 percent of women who have pre- 
viously had caesarean sections are having subsequent deliv- 
eries vaginally, perhaps because success rates for VBACs 
(vaginal birth after caesarean) have been reported between 
only 60 percent and 80 percent. Still, prominent analysts have 
argued that the reduced rate of VBACs is conditioned by non- 
medical factors such as physicians’ pressures on parturient 
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women to have subsequent C-sections, despite the dangers 
associated with multiple caesareans»’ As some causes of 
high caesarean rates appear to be nonclinical, the rapid-rate 
increases suggest that pregnant women themselves may 
not be well informed about the risks associated with caesar- 
ean sections, or may be giving birth in facilities that do not 
adequately follow (or loosely define) informed consent pro- 
cedures. These risks include higher rates of surgical compli- 
cations and maternal rehospitalization following this major 
abdominal surgery; higher rates of neonatal admission to 
intensive care when mothers encounter complications; and 
high costs and longer recuperations associated with caesar- 
ean sections. 


What is natural childbirth? 


In 1944, Grantly Dick-Read, the British obstetrician who had 
promoted nonmedicalized birthing for some years, published 
his groundbreaking book, Childbirth without Fear: The Principles 
and Practices of Natural Childbirth, in the United States. The book 
appeared only a few years after anesthesia became stand- 
ard practice in obstetric medicine and at about the time that 
three-quarters of all American women living in cities gave 
birth at hospitals rather than at home as they had before. 
Dick-Read, responding to such developments, wanted to 
remind women of the success of earlier, natural (nonmedical- 
ized) birth practices and alert them to the risks and degrada- 
tions, as he saw it, that attended many hospital deliveries. As 
founder of the natural childbirth movement, he aimed to edu- 
cate modern women about the superior experience of giving 
birth with as limited a degree of medical intervention as pos- 
sible. Dick-Read was a champion of women entering into the 
birthing experience fully educated about what to expect, pos- 
sessing breathing strategies and other self-directed tactics for 
dealing with labor and delivery pain. He advocated the com- 
mitment by parturient women to a drug- and implement-free 
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process, if possible. Dick-Read believed that pain was a by- 
product of the fear women had been trained to associate with 
childbirth. Proper preparation, he claimed, could dissipate 
fear and put women in charge of their birth experiences. Dick- 
Read and his popular successors such as Dr. Fernand Lamaze, 
have stressed that parturient women, bolstered by the con- 
fidence that follows this kind of preparation, can transcend 
pain, be more likely to have uncomplicated deliveries, and 
produce healthier babies. 


Is there a maternal health care crisis in the United States? 


Even though the United States spends more money on preg- 
nancy and childbirth-related hospital services than any other 
country, every day two to three women die during pregnancy 
and childbirth in this country. Women in forty other countries 
have a smaller lifetime risk than American women of dying 
from pregnancy-related complications. For example, a woman 
in the United States is five times more likely to die in child- 
birth than a woman in Greece and four times more likely than 
a woman in Germany. Maternal health services are not equally 
accessible in the United States to all women: those living in low- 
income areas of the country are twice as likely to die during 
or very soon after their pregnancies as women living in high- 
income areas. According to a recent study of maternal health 
in the United States by Amnesty International, high maternal 
death rates have stemmed in part from the fact that 13 million 
women of childbearing age have no health insurance, a situa- 
tion that should be ameliorated by the Affordable Care Act. Up 
to this point, however, women of color have comprised about 
one-third of the reproductive-age female population and over 
one-half of all uninsured women. About one in three preg- 
nant African American and Native American women have 
not received adequate prenatal care beginning in the first tri- 
mester, and Medicaid-eligible women have often encountered 
delays when they try to access medical services. In addition, 
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the study reports that 64 million Americans live in “shortage 
areas,” rural and urban locations in which there are not enough 
medical personnel to serve the population’s need for primary 
medical care, including maternal care. Many women living in 
these areas lack transportation to get to prenatal clinics, have 
jobs that don’t allow them time off for doctors’ appointments, 
and lack child care. The Amnesty International study reports 
that a majority of the maternal deaths in the United States and 
many pregnancy-related complications would be preventable 
if all pregnant women received adequate health care.° 


What do medical authorities say about the relationship 
between breast-feeding and infant health? 


The World Health Organization has recommended that infants 
be breast-fed exclusively for the first six months of life, and 
in 2011 the US Surgeon General Regina M. Benjamin issued a 
“Call to Action to Support Breastfeeding,” urging communi- 
ties, employers, and health care systems to promote and facili- 
tate breast-feeding. The call cited evidence that breast-feeding 
protects babies from infections and illnesses that include diar- 
rhea, ear infections and pneumonia, asthma, and obesity, and 
that it decreases the risk for breast and ovarian cancers among 
mothers who nurse. 

Some studies have associated breast-feeding with envi- 
ronmental health risks because various dangerous toxins in 
plastics, paint thinners, termite poisons, flame retardants, 
dry-cleaning fluids, and other common products end up in 
breast milk. Recent studies, however, have found that the toxic 
load in breast milk is less dangerous than the typical American 
infant’s exposure to airborne pollutants and does not signifi- 
cantly compromise the health benefits of nursing’ 

Without question, many new mothers—those whose 
employers provide no paid maternity leave and those eligible 
for some limited paid leave—are unable to provide their infants 
with an exclusive diet of breast milk, even with extensive 
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pumping. Some public health experts and other advocates of 
breast-feeding have noted that because the United States does 
not have a national paid maternity leave policy, breast-feeding 
as a route to infant health has become a privilege fully avail- 
able only to babies whose mothers can afford to stay home 
during the early months. 


Must employers allow employees to express milk 
with breast-pumps while at work? 


After the passage of the Patient Protection and Affordable Care 
Act in 2010, the Fair Labor Standards Act of 1938 was amended 
to require an employer to provide reasonable break time for 
an employee to express breast milk as often as she needs to 
for her nursing child for up to one year after giving birth. The 
employer is not required to compensate the employee for this 
time but must provide a place, other than a bathroom, that can 
be used for this purpose. An employer with fewer than fifty 
employees who can show that providing these accommoda- 
tions causes hardship to the business, can be exempted from 
these requirements. 


Do states have laws about breast-feeding in public? 


Forty-four states have laws that specifically allow women to 
breast-feed in any public or private location; about two-thirds 
of these exempt breast-feeding from “public indecency” laws. 
About a dozen states exempt breast-feeding women from jury 
duty, and a small number of states have launched educational 
programs about the benefits of breast-feeding. 
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MEN AND REPRODUCTIVE 
POLITICS 


In what ways are reproductive rights the concerns of 
men as well as women? 


With the ongoing rise in single pregnancy and motherhood, 
and continuing patterns of disproportionate maternal respon- 
sibility for child rearing, men are typically less connected to 
and less likely to take responsibility for the health and safety 
of fetuses and children. The cultural ideas about masculin- 
ity that facilitate many men’s distance from reproductive and 
family matters impose burdens on both men and women, 
including the costs of eliding and neglecting the status of male 
reproductive health and dignity. 

Reproductive health studies indicate that the rise of male 
reproductive-related health problems—decreased semen via- 
bility, sexually transmitted diseases, and increased rates of tes- 
ticular cancer, for example—makes clear that bacterial, viral, 
and other environmental threats are having harmful impacts 
on the reproductive bodies of both women and men as well 
as on fetuses and children. Another issue men face is that as 
reproductive materials (ova and sperm) are in high demand, 
the marketplace increasingly commodifies these human 
products while challenging concepts of human beings—both 
women and men—that resist commodification. In addition, 
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sperm banks select donors using eugenically inflected criteria, 
and women purchasing sperm are often expected to choose 
batches based on this same kind of donor information. Sperm 
classification mirrors the ads featuring ova from the bodies 
of beautiful, young, white women at Ivy League universities. 
Many men, just like many women, are experiencing health 
threats, commodification, and race and class bias centered on 
their reproductive bodies. 

Beyond these common experiences, some men define repro- 
ductive rights or reproductive justice as their issue as well 
because these arenas depend on the core claim that a woman 
has the right to manage her own body, including the right to 
decide whether or not and when to be a mother, and the right to 
access the resources she requires to do this with safety and dig- 
nity. Proponents, both men and women, identify these ideas as 
human rights claims, key to human autonomy and an anti-racist, 
anti-sexist culture that opposes oppression in all its forms. 

On a personal level, many men, recognizing that reproduc- 
tive issues have a much more direct and profound impact on 
the lives of women than men, demonstrate their identification 
with reproductive rights by taking responsibility for their own 
reproductive health and fertility control, and by supporting 
community-based institutions and resources to provide this 
care for their partners and others. 


Has the so-called men’s rights movement influenced discussion 
about men’s roles in reproductive decision making? 


In the decades following the rise and public policy successes 
of the feminist movement in the 1960s and 1970s, a loosely 
organized backlash movement emerged made up of men who 
believed that feminism harmed men’s interests and status in 
society. These men’s groups focused variously on issues such 
as defining and restoring men’s rights in marriage and divorce; 
strengthening fathers’ rights, including child custody rights; 
developing stronger laws to defend men against charges of 


Men and Reproductive Politics 143 


domestic violence; and pursuing judicial support for estab- 
lishing the right of husbands and sexual partners to prevent a 
woman from obtaining an abortion without their agreement. 

Men’s rights proponents make a number of arguments to 
support their right to participate in abortion decisions. Most 
focus on what seems to be a profoundly uneven and unfair 
distribution of power, with women holding too much and 
men too little. For example, they argue, whereas a man can be 
forced to accept the legal obligations of paternity, including the 
financial obligations, he cannot prevent a woman from having 
an abortion. On the other hand, a woman can decide to end a 
pregnancy by abortion, and she can also force a man to sup- 
port a child she gives birth to, even if the pregnancy was unin- 
tended or unwanted by the father. Women’s rights advocates 
point out that because pregnancy and delivery carry inherent 
risks to a woman's health and life, decisions about continuing 
or ending a pregnancy must always be a woman's decision. The 
US Supreme Court decision in Planned Parenthood of Southeast 
Pennsylvania v. Casey, denying the requirement that husbands 
must be notified before the abortion takes place, asserted that 
“it cannot be claimed that the father’s interest in the fetus’s 
welfare is equal to the mother’s protected liberty, since it is an 
inescapable biological fact that state regulation with respect to 
the fetus will have a far greater impact on the pregnant wom- 
an’s bodily integrity than it will on the husband.” 

Women’s rights advocates argue that decisions about sup- 
porting the child are separate from matters having to do with 
the conditions of the sexual encounter or even considerations of 
“sexual responsibility.” Once the child is born, then the child’s 
best interests must be paramount, and the mother and father of 
the child must meet their responsibilities to this person. 


How does domestic violence intersect with reproductive issues? 


According to the National Coalition against Domestic 
Violence, one in every four women in the United States will 
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experience domestic violence in her lifetime and more than 
1 million women each year are victims of physical assault by 
an intimate partner. Women between the ages of twenty and 
twenty-four are at greatest risk. The cost of domestic violence 
is almost $6 billion a year, mostly for direct medical and psy- 
chological services. A number of national and local organiza- 
tions, many founded in the 1970s by Second Wave feminists, 
are working to raise public awareness of sexual and domestic 
violence and to end it.’ 

Male violence against women in all forms—domestic 
violence, rape and sexual assault, pornography, prostitution, 
sexual harassment—happens within the context of a society in 
which men typically exercise greater cultural, economic, and 
political power than women. Not surprisingly then, today as 
in the past, many women indicate that their reports of sex- and 
gender-based violence are dismissed by authorities, an experi- 
ence that arguably constitutes another layer of sex-based vio- 
lation. These various forms of violence against women interact 
with women’s reproductive experiences in many different 
arenas. Statistics show, for instance, a high incidence of male 
violence against women during pregnancy. Women also face 
situations in which male sexual partners may sabotage their 
access to contraception or abortion services. Finally, when 
men deal with women as sex objects or force them to have sex, 
especially unprotected sex, one outcome may well be preg- 
nancy or sexually transmitted disease. 
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GLOBAL REPRODUCTIVE 
HEALTH AND US PROGRAMS 
AND POLITICS 


What is USAID’s family-planning program? 


The United States Agency for International Development 
(USAID) is an independent federal agency that provides eco- 
nomic, developmental, and humanitarian assistance around 
the world in support of the foreign policy goals of the United 
States. USAID’s family-planning programs reside within the 
agency’s Office of Population and Reproductive Health. Since 
1965, these programs have supported voluntary family pla- 
nning, efforts to stabilize population growth, reduction of 
high-risk pregnancies, child-spacing, reduction of abortion, 
AIDS education, and distribution of female and male con- 
doms to protect against transmission of infection. The pro- 
grams have also supported women’s rights and opportunities 
to participate fully in society. 

According to USAID, the agency’s family-planning pro- 
grams distribute more than 35 percent of all donor-provided 
contraceptives to the developing world and have helped 
bring understanding of contraceptive practices to women 
and men around the world. USAID has pioneered door-to- 
door distribution of contraceptives, mobile clinic services, and 
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employment-based health care programs in the developing 
world. The organization has also trained midwives and other 
traditional birth attendants to provide family-planning ser- 
vices, among other accomplishments. 

Since the enactment of the Helms Amendment in 1973, 
no USAID funds have been used to support abortion as a 
method of family planning. USAID works to prevent abortion 
by teaching about family planning, providing materials, and 
connecting women with family-planning and health services. 
The organization also works to save the lives of women who 
have undergone unsafe abortions. 


What are the “global gag rule” and the Helms Amendment? 


Soon after Roe, Senator Jesse Helms, a Republican from 
North Carolina, introduced an amendment to the US Foreign 
Assistance Act, banning all US foreign aid for abortion. The 
aforementioned Helms Amendment can only be rescinded by 
an act of Congress; it remains in effect today. 

In 1984, during the presidency of Ronald Reagan, the US 
representative to the International Conference on Population 
in Mexico City announced that the United States would no 
longer support nongovernmental organizations (NGOs) that, 
using their own resources, counsel or advocate abortion or 
refer individuals to abortion services. The policy also dis- 
qualifies foreign NGOs from receiving US family-planning 
funds if they provide legal abortion services, except in cases of 
rape, incest, or a pregnancy that is a threat to the woman’ life; 
or if they lobby to make abortion legal or accessible in their 
country. This executive branch policy, known as the Mexico 
City Policy—or, by opponents, as the Global Gag Rule—was 
in effect until Bill Clinton became president in 1993. While the 
policy was in force, a five-country study showed that cooperat- 
ing agencies, in fear of violating its rules, were behaving over- 
cautiously, directly limiting access to reproductive health care 
and family-planning services, thereby leaving women with 
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fewer options overall. Even after the policy was rescinded in 
1993, NGOs had to maintain US money for reproductive health 
services in segregated accounts, to make certain that none of it 
would be used for abortions. 

When George W. Bush became president in 2001, he rein- 
stated the Mexico City Policy on the twenty-eighth anniver- 
sary of Roe v. Wade. President Bush reaffirmed his allegiance to 
the policy and attempted various extensions of it until he left 
office, despite a number of Senate votes against these efforts. 
The policy also faced the opposition of international health 
professionals, lawyers, policy makers, NGOs, religious orga- 
nizations, representatives of the United Nations Population 
Fund, the World Health Organization, and the World Bank 
because of its demonstrable, deleterious effects on the health 
of women around the world. 

Following the general pattern of Republican opposition/ 
Democratic support, Barack Obama rescinded the Mexico City 
Policy when he became president in 2009. He issued a state- 
ment indicating that USAID and State Department grants 
should exclude gag rule provisions and that current grants 
should, too, because the policy “undermined efforts to pro- 
mote safe and effective voluntary family planning in develop- 
ing countries.” President Obama called for cooperation among 
people on “all sides of the issue,” for an end to the politici- 
zation of foreign aid for family planning and reproductive 
health, and for support for programs to reduce unintended 
pregnancies around the world. 


What is the United Nations Population Fund and what relationship 
does the United States have to this organization? 


The recent history of the relationship between the United 
Nations Population Fund (UNFPA) and the United States 
government provides another illustration of the enormous 
impact that reproductive politics within the United States 
has had on women around the world. UNFPA is the largest 
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internationally funded source of population assistance to 
developing countries. The organization describes its work as 
promoting the right of every woman, man, and child to enjoy 
a life of health and equal opportunity. UNFPA supports poli- 
cies and programs in about 150 countries that aim to reduce 
poverty and to ensure that every pregnancy is wanted, every 
birth is safe, every young person is free of HIV/AIDS, and 
every woman, young or old, is treated with dignity and 
respect. For more than forty years, UNFPA has collected 
voluntary contributions from participating countries and 
distributed more than $6 billion for use in family-planning, 
delivery, and other health services. 

UNPFA programs target many of the 201 million women 
around the world who do not have access to effective contra- 
ception. Programs also aim to reduce extremely high rates of 
maternal mortality (536,000 deaths per year, most of which 
are preventable), to raise rates of prenatal care for the poorest 
women on earth (about 35 percent of women in poor countries 
have no contact with health care personnel before delivery), 
and to slow the spread of HIV/AIDS. 

During the Reagan administration, Congress restricted 
US funding to USFPA because of allegations that the orga- 
nization sent money to China to fund their involuntary ster- 
ilization and forced-abortion programs. (UNPFA has always 
denied its participation and deplored these practices, and 
no human rights organization has ever accused UNPFA of 
these violations in China or other countries.) During subse- 
quent decades, US funding for UNPFA has generally been 
restored when Democratic presidents are in power and 
constrained or terminated when Republican presidents are 
elected and when Republicans control Congress. In 2002, 
President Bush sent a fact-finding team to China to inves- 
tigate the connection between UNPFA funds and coercive 
reproductive practices in that country. The team found no 
evidence of UNFPA wrongdoing and recommended that the 
US government fund the organization. Nevertheless, during 
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the administration of George W. Bush, no US funds were 
contributed to the organization. In 2009 after Barack Obama 
became president, with the support of a Democrat-controlled 
Congress, the funding program was restarted, although as 
political changes occur, US support for international family 
planning and reproductive health remains insecure, uncer- 
tain, and highly politicized. 


Is there an international body monitoring women’s 
reproductive health? 


The Committee on the Elimination of Discrimination against 
Women (CEDAW) is the body of independent experts that 
monitors implementation of the United Nations Convention 
on the Elimination of All Forms of Discrimination against 
Women. Countries that are parties to the CEDAW have a duty 
to ensure maternal health by providing women with appro- 
priate pregnancy services and education about maternity as a 
“social function.” Countries that have high rates of maternal 
mortality and morbidity may be in violation of this responsi- 
bility to women’s life, health, equality, and nondiscrimination. 
The CEDAW Committee considers state refusal to provide 
legitimate reproductive health services—including by crimi- 
nalization—a form of discrimination against women and rec- 
ommends that abortion should be available to victims of rape 
and incest. Further, the CEDAW maintains that a lack of access 
to contraceptives impedes women’s right to “decide freely and 
responsibly on the number and spacing of their children’; 
thus, women across their life span must have information and 
services regarding contraception as well as sex education." 
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HEALTH CARE AND 
REPRODUCTIVE POLITICS 


What does the federal health care reform act of 2010 say 
about pregnancy, contraception, abortion, and reproductive 
health care generally? 


The United States has the most expensive health care system 
of any country in the world. Medical costs per person and the 
percentage of the gross national product spent on health care 
are higher than in other wealthy country including Australia, 
Canada, Germany, the Netherlands, New Zealand, and the 
United Kingdom. Yet by many measures—access to health 
care; degree of disparities in care for better-off and less-well-off 
people; existence of national policies that promote primary, 
preventive care; and use of information technology—the US 
health care system has lagged behind the systems in other 
Western countries. 

The US health care system has had particular gaps in the 
areas of reproductive health services for girls and women. 
One measure of this is that our teen pregnancy rate is higher 
than rates in other wealthy, industrialized countries, with 
long-term negative consequences for many young women 
when it comes to education and employment opportunities. 
In addition, in the era before health care reform, approxi- 
mately 14 million women of childbearing age have lacked 
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health care insurance, or about 22 percent of women in that 
age group." 

Most provisions of the 2010 federal act do not come into 
effect until 2014, and there is still a complicated set of funda- 
mental challenges for the act to survive before that date. The 
Supreme Court’s June 2012 affirmation of the constitutionality 
of the Affordable Care Act generally, including the penalty for 
those who do not meet its requirement that everyone must pur- 
chase health care insurance, was an important first step. Still, 
Republicans holding national office are determined to overturn 
the act, and many Republican governors have announced that 
they will not implement the Medicaid expansion designed to 
increase the number of low-income persons covered. In the 
meantime, the act’s provisions are a good guide to the repro- 
ductive health services that Congress has defined as crucial 
for all women. The health reform act and the debates that pre- 
ceded and followed its passage are also a good guide to where 
the political lines are drawn across women’s bodies, marking 
which services are approved and which are not, at this time. 

As noted, the federal health reform act has expanded the 
Medicaid program, allowing more very low income families 
to have health insurance, but this provision has an uncertain 
future. The new health exchanges will also allow slightly 
better-off Americans to purchase subsidized insurance. These 
expansions could together extend basic coverage to millions 
of women of childbearing age. In addition, several provisions 
will address women’s sexual and reproductive health before 
2014. Adult children under the age of twenty-six, among 
whom rates of unintended pregnancy and sexually transmit- 
ted infections are especially high, can now be covered by their 
parents’ health plans. Upon the bill’s passage as well, a larger 
number of lower income women and men than previously 
became eligible for Medicaid coverage specifically for family 
planning. 

Other provisions of the act require insurance plans to offer 
a set of essential health benefits, including maternity care. 
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This feature will vastly expand the number of women covered 
during pregnancy. Commencing August 2012, a number of 
reproduction-related preventative services were covered with- 
out copayment, coinsurance, or deductible when a woman 
uses a plan network provider. This coverage includes precon- 
ception and prenatal care; screening for gestational diabetes; 
counseling and screening for STDs; prenatal and postpartum 
lactation education and support; subsidy for rental of breast 
pumps; screening and counseling for interpersonal and 
domestic violence; and all FDA-approved contraceptive meth- 
ods, sterilization, and counseling. 

Moreover, another group of benefits that are especially 
important to women has been included in the act. Women 
will no longer need to obtain a physician’s referral to make an 
appointment for gynecological or obstetric care. Additionally, 
as I noted earlier, the provision that forbids exclusions based on 
a “prior condition” means that a woman who has undergone 
a caesarean delivery cannot subsequently be denied maternity 
coverage for that reason. Likewise, insurance companies can 
no longer practice “gender rating,” or charging women higher 
premiums than they charge men. 

Economists and other experts have affirmed that these 
aspects of the health reform act will make pregnancy, fam- 
ily planning, and other female-related health services more 
accessible and affordable for millions of girls and women, and 
will contribute to the project of reducing health care costs in 
general. Yet political opposition to the act remains fierce, and 
its future is unclear. 

The issue of abortion was treated as a toxic element through- 
out the health care reform debates. In the last stages, the entire 
bill’s passage seemed to depend on a vote to express allegiance 
to an amendment guaranteeing anti-abortion provisions that 
had already been in force, via the Hyde Amendment, since 
1978. In the end, the act lays out rules that segregate insurance 
premiums so that no federal funds can fund abortion. States 
are still free to enact their own funding prohibitions. In 2010, 
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Arizona, Louisiana, Mississippi, Missouri, and Tennessee 
passed laws prohibiting abortion coverage in plans purchased 
through the exchanges. A number of other states have passed 
variants of these laws. 


Why did abortion become so controversial during 
congressional health care debates? 


In 2009, Representative Bart Stupak (D-MI) introduced an 
anti-abortion amendment to the House health care reform 
bill, barring public and private health insurers from covering 
abortion if the plans accepted subscribers who received public 
subsidies to help pay for their insurance. The amendment was 
approved by a bi-partisan majority. 

The Stupak amendment was consistent with a number of 
pre- and post-Roe v. Wade political strategies that have used 
women’s reproductive capacities to achieve political goals that 
have little or nothing to do with women’s interests. Severe 
restrictions on abortion funding would not, for example, 
lead to a more effective or streamlined health care system 
for anyone in the United States. Nor would these provisions 
serve women in particular whose health and capacity to earn 
a living may be compromised by pregnancy, childbirth, and 
child rearing. While some representatives who oppose abor- 
tion on religious grounds may have had no larger agenda than 
securing religious dicta, others turned women’s reproductive 
needs into a weapon against health care reform. In addition, 
the Hyde Amendment had long forbidden the use of federal 
funds for abortion. 

In 2009, Representative Stupak and his supporters were 
not so constrained. Stupak’s amendment curtailed the repro- 
ductive rights of poor women and middle-class women who 
depend on their health insurance. In this way, the support- 
ers of the Stupak Amendment transformed abortion into 
a national issue in an entirely new way. No longer only a 
“women’s issue,” or even, after the Stupak Amendment, 
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simply for some a religious issue, abortion became the linch- 
pin that the rise or fall of health care reform depended on. 
Everyone's life in America, via health care legislation, was 
now connected to abortion. 

Even after the passage of the Health Care and Education 
Reconciliation Act of 2010, anti-abortion members of Congress, 
stimulated by the success of the Stupak Amendment, contin- 
ued to attempt to eliminate access to and coverage for abor- 
tion. Congress passed H.R. 3 in 2011, which aimed to create 
mandates and tax penalties for families, military personnel, 
and small businesses that use private funds to buy insurance 
plans that include abortion coverage. H.R. 3 would also have 
limited coverage of abortions for rape victims to only those 
who could prove forcible rape, among other provisions. 


23 
LANGUAGE AND FRAMEWORKS 


When did Americans adopt the language of 
“choice” and “right to life”? 


During the late 1960s and early 1970s, advocates of legal 
abortion used the term “rights,” much more frequently 
than “choice,” to refer to what they were trying to achieve. 
However, choice still had a place in this early discourse. For 
example, the National Abortion Rights Action League’s first 
national action in 1969—a Mother’s Day demonstration held 
in conjunction with press conferences in eleven cities—was 
called “Children by Choice.” Others referred prominently 
to Roe v. Wade as “a great day for freedom of choice.” But in 
the years before Roe, most activists explained that the right to 
decide whether or not to stay pregnant was indivisible from 
the right to self-determination. 

The transition to choice came from several sources. First, 
Justice Blackmun referred to abortion as “this choice” a num- 
ber of times in his Roe v. Wade majority ruling, terminology that 
acknowledged, in part, the impact of the women’s movement. 
The language of choice centered reproductive experiences in 
the domain of women’s bodies, and validated women’s needs 
to respond to their reproductive capacities within the context 
of their whole lives. Also, abortion rights activists were deter- 
mined to develop a respectable, nonconfrontational move- 
ment after Roe v. Wade. Many proponents wanted to adopt 
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the term choice because they realized that some people in the 
United States were weary of—or hostile to—rights claims after 
the civil rights movement. Many people believed that choice, 
a term that evoked women as individuals, not as an activist 
mass—even as women shoppers selecting among options in 
the marketplace—would offer a kind of “rights lite,” a less 
threatening package than unadulterated reproductive rights. 

Anti-abortion groups selected the affirming, fetus-focused 
term right to life to oppose the individualist, consumerist, 
and women-centered term “choice.” “Right to life” directly 
addressed the rights-claiming culture of the era and is usually 
understood as ascribing human status and human rights to the 
zygote from the moment of conception. The language drew 
in part on the Declaration of Independence, which weaves 
together religion, patriotism, justice, and an eighteenth-century 
white masculine vision of human rights when it states, “We 
hold these truths to be self-evident, that all men are created 
equal, that they are endowed by their Creator with certain 
unalienable Rights, that among these are Life, Liberty and the 
pursuit of Happiness.” Two decades after Roe v. Wade, Pope 
John Paul II invoked “the culture of life” to denounce abortion 
and euthanasia, exemplars of “the culture of death.” 

Critics of “right to life” language have pointed out that 
many people with anti-abortion views are in favor of the death 
penalty, oppose universal access to health care, and oppose 
public assistance for poor mothers and children, all of which 
can lead to deaths preventable by laws and public policies that 
value life above all. 

Historically the term “rights” has been used to refer to 
privileges or benefits to which a person is justly entitled and 
that can be exercised without access to any special resources, 
such as money. In the United States, some groups have had 
to mount long campaigns to demand access to rights that 
other groups, usually white men, could exercise because of 
their demographic characteristics. For example, women and 
African Americans in the United States struggled for and won 
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voting rights, that is, the right of all citizens over a certain age 
to vote, even if they have no money, no property, and no other 
resources. 

By contrast, choice has come to be intimately connected to 
the possession of resources. Many Americans believe that 
women who exercise choice are supposed to be legitimate 
consumers possessing money, even when the choices they 
exercise, such as the choice to become a mother or the choice 
to end a pregnancy, might be considered a very fundamen- 
tal issue of rights. In the 1980s and 1990s, anti-welfare politi- 
cians, for example, concentrated on portraying poor women 
who had children as bad choice makers, as women who had 
no business having babies. 

Choice has come to connote the privilege to exercise discrim- 
ination in the marketplace among several options, if one has 
the wherewithal to enter the marketplace to begin with. As 
a consequence, and during a period when babies—and preg- 
nancy itself—have become ever-more commodified, women 
with financial resources have been defined as having a legit- 
imate relationship to babies and motherhood status, while 
poorer women have been defined as illegitimate consum- 
ers with no right to choose motherhood. These distinctions 
emerged quickly in the post-rights era of choice, and eclipsed 
the connection of women’s reproductive autonomy to rights, 
which undermined the possibility that all women would be 
equally empowered by reproductive choice. Dividing women 
into good and bad choice makers gave cultural and politi- 
cal strength to the idea that reproductive options, including 
motherhood, should be a class privilege reserved for the good 
choice makers because they can afford the choices they make. 


Do various groups of women interpret their needs regarding fertility 
and reproduction uniquely and if so, why does this matter? 


Since the 1960s, mainstream reproductive choice organizations 
have spent the majority of their time and resources trying to 
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build legislative, judicial, and popular support for the right 
of girls and women to use contraceptives, obtain abortions, 
and achieve widespread access to these tools of reproductive 
choice. In the early years of these efforts, a number of women 
of color organizations realized they had to focus their work 
more broadly. For example, many middle-class white activ- 
ists, resisting their physicians’ control, argued in the 1960s 
and 1970s that the right to choose sterilization was an impor- 
tant component of reproductive autonomy and that women 
ought to be free to undergo the procedure without waiting 
periods or other physician-imposed tests. Simultaneously, the 
National Black Feminist Organization, the Committee to End 
Sterilization Abuse, and other organizations built their efforts 
around advocating for waiting periods, along with informed 
consent rules, and other protections for women of color who 
had historically been targets of coercive reproductive practices 
including forced sterilization programs. 

In the generation after Roe v. Wade, middle-class women 
and the organizations they supported claimed women’s rights 
to use any contraceptive they chose, and pursued legal actions 
against drug companies to hold them to account for the safety 
of their contraceptive products. At the same time, women of 
color organizations focused on building opposition to the 
Hyde Amendment that forbade the use of Medicaid funds for 
abortion. They also constructed campaigns to oppose health- 
and court-ordered mandates deploying Depo-Provera and 
other long-acting, reversible contraceptives to constrain the 
“undesirable” reproductive activity of young women of color 
and women eligible for public assistance who, according to 
politicians and others, were producing too many children. 
In addition, in the 1980s, 1990s, and into this century, orga- 
nizations and individuals representing the interests of poor 
women and women of color conducted campaigns to claim 
the reproductive health and dignity of these groups by devel- 
oping access to comprehensive reproductive health care and 
protection from hazardous, low-wage employment and from 
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exposure to environmental toxins, as well as protection from 
human trafficking. 

Historically, mainstream organizations largely founded 
and run by white, middle-class women concentrated on basic 
and essential, if narrowly defined, needs of all women. For 
some decades, these high-profile organizations tended to 
neglect or make secondary their efforts to support the broader 
requirements of women whose reproductive health, safety, 
and even their right to be mothers were threatened and con- 
strained by a society that didn’t value all women and chil- 
dren equally. Consequently, the task of building an inclusive 
movement and legal structures that recognize and work for 
the rights of all women to manage their own reproductive 
capacity and to be mothers or not has been a difficult under- 
taking. Even today, the political culture in the United States 
supports the reproductive rights of women who have abun- 
dant resources far more than it supports the rights of women 
with few resources. 

However, mainstream organizations have become more 
attentive than in the past to building campaigns that attend 
to the reproductive needs of all women. In addition, there are 
many political organizations that work specifically to secure 
the reproductive health, safety, and dignity of women whose 
access to such protections has historically been marginal- 
ized. These include the National Women’s Health Network, 
the National Network of Abortion Funds, Black Women for 
Reproductive Justice, Asian Communities for Reproductive 
Justice, the National Latina Institute for Reproductive Health, 
the National Asian Pacific American Women’s Forum, the Civil 
Liberties and Public Policy Program at Hampshire College, 
and the National Advocates for Pregnant Women. 


What is “reproductive justice”? 


Led by women of color organizations, particularly Sister- 
Song, an umbrella organization founded in the 1990s by 
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Loretta Ross, the reproductive justice movement regards 
women’s right to reproduce as a foundational human right. 
Reproductive justice claims that a woman has the right to be 
recognized as a legitimate reproducer regardless of race, reli- 
gion, sexual orientation, economic status, age, immigration 
status, citizenship status, disability status, and status as an 
incarcerated woman. The agenda of the reproductive justice 
movement makes three broad claims: 

First, that women have the right to manage their reproduc- 
tive capacity, including 


1. The right to decide whether to become a mother and 
when; 

2. The right to primary culturally competent preventative 
health care; 

3. The right to accurate information about sexuality and 
reproduction; 

4. The right to accurate contraceptive information; 

5. The right and access to safe, respectful, and affordable 
contraceptive materials and services; 

6. The right to abortion and access to full information 
about safe, respectful, affordable abortion services; 

7. The right to and equal access to the benefits of and 
information about the potential risks of reproductive 
technology. 


Second, that women have the right to adequate informa- 
tion, resources, services and personal safety while pregnant, 
including 


1. The right and access to safe, respectful, and afford- 
able medical care during and after pregnancy includ- 
ing treatment for HIV/AIDS, drug and alcohol 
addiction, and other chronic conditions; and the right 
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to seek medical care during pregnancy without fear of 
criminal prosecution or medical interventions against 
the pregnant womans will; 

2. The right of incarcerated women to safe and respectful 
care during and after pregnancy, including the right to 
give birth in a safe, respectful, medically appropriate 
environment; 

3. The right and access to economic security, including the 
right to earn a living wage; 

4. The right to physical safety, including the right to ade- 
quate housing and structural protections against rape 
and sexual violence; 

5. The right to practice religion or not, freely and safely, 
so that authorities cannot coerce women to undergo 
medical interventions that conflict with their religious 
convictions; 

6. The right to be pregnant in an environmentally safe 
context; 

7. The right to decide among birthing options and access 
to those services. 


Finally, a woman has the right to be the parent of her child, 
which includes 


1. The right to economic resources sufficient to be a par- 
ent, including the right to earn a living wage; 

2. The right to education and training in preparation for 
earning a living wage; 

3. The right to decide whether or not to be the parent of 
the child one gives birth to; 

4. The right to parent in a physically and environmentally 
safe context; 

5. The right to leave work to care for newborns or others 
in need of care; 

6. The right to affordable, high-quality child care. 


162 REPRODUCTIVE POLITICS 


What contemporary, contested frameworks are 
structuring reproductive politics today? 


The growing coalition in support of reproductive justice faces 
a political culture that is bitterly split regarding reproductive 
politics. Like Medicaid in 1965 and Roe v. Wade in 1973, the 
national health care project has become an arena for sharp- 
ening debates about the federal government’s role in facilitat- 
ing women’s ability to control their fertility. We've seen that 
an anti-abortion amendment nearly derailed congressional 
approval for the Affordable Care Act of 2010. Later as strug- 
gles over the political feasibility of a national health care sys- 
tem continued, contraception replaced abortion at the crux of 
conflict. 

In January 2012 President Obama announced that most 
health insurance plans must cover contraception for women 
free of charge, a rule that twenty-eight states had already 
adopted. The president’s directive reflected the intent of the 
2010 act which says that insurers must cover “preventative 
health services,” in this case all FDA-approved contraceptives, 
emergency contraception, and sterilization, and cannot charge 
for them—no copays, no deductibles. 

After fierce objections from Catholic-affiliated institutions 
such as universities, hospitals, and social service agencies, the 
Obama administration promised that students and employees, 
many not Catholic, who received health insurance through 
Catholic institutions, would have access to contraceptives 
while accommodating the religious liberty interests of those 
institutions. In practical terms, the government proposed that 
the Catholic institutions would not have to pay for or provide 
contraception, rather, it would be provided directly from the 
insurance or pharmaceutical company, for free. The proposed 
compromise applied to insurance plans that are underwrit- 
ten by private insurers such as Blue Cross/Blue Shield and 
did not seem to account for the fact that many of the Catholic 
institutions in question serve as their own insurers, provid- 
ing health care coverage directly to employees and paying 
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claims themselves, often a more economical option for large 
organizations. 

The US Conference of Catholic Bishops, vowing to protect 
the “conscience rights” of institutions and individuals and to 
defend the very essence of religious liberty in this country, 
objected to President Obama’s directive as forcing the Church 
to act against its teachings. Also, the bishops objected to the 
situation they called “an unwarranted government definition 
of religion,” with government deciding which institutions are 
religious employers deserving exemption from the law." In May 
2012, forty-three Roman Catholic dioceses, schools, and social 
service agencies and other institutions filed lawsuits in twelve 
federal courts challenging the directive that students and 
employees at Catholic institutions must have insured access 
to contraception. By this point, many conservative evangelical 
groups had joined with the Roman Catholic bishops and oth- 
ers, claiming that by its directive regarding contraception, the 
government had declared war on religion. 

Participants in this debate rarely noted that all Americans, 
religious or not, have contributed to taxpayer-funded contra- 
ceptive services for many years; in 2010 public expenditures 
for family planning services totaled $2.37 billion. More than 
17 million women—nearly half of all women who needed 
these services—qualified for publicly funded services and 
supplies because they had incomes below 250 percent of the 
federal poverty level or they were younger than twenty.’ 

As of summer 2012, a majority of Catholics did not believe 
that the right to religious liberty was threatened by the directive 
on contraception. In addition, a majority of Catholics believed 
that employers should be required to provide their employees 
with health plans that cover contraception at no cost. White 
Catholics are, however, more divided on these questions than 
others? Meanwhile, as we’ve seen, among all women who have 
had heterosexual sex, 99 percent have ever used a contracep- 
tive method other than natural family planning. This figure is 
virtually the same among Catholic women (98 percent). 
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Arguably, American attitudes and behavior regarding 
contraception suggest that the majority believe in the right of 
government to set up rules for the common good. Further, a 
majority of Americans seem to agree that, as a professor of 
philosophy at Notre Dame University put it, “not every effort 
of the government to restrict religious rights should be rejected 
on the grounds that it is a step toward the total undermining 
of religion.’ Finally, women’s behavior reflects a broad con- 
sensus that contraception is a necessary component of wom- 
en’s health care needs. Nevertheless, the debate is fierce and 
still raging: is the contraception directive a massive assault on 
religious liberty or a basic building block of a comprehensive 
health care package for women? This question and others that 
I've highlighted throughout this book remain unresolved and 
may stay that way into the foreseeable future. 
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